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MESSAGE FROM OUR ADVISORS 

 

 

Arbitration and Corporate Law Review has come a long way from 

being incorporated in June 2020 by few enthusiast law students. From 

ACLR Blog to moving forward to publishing the first journal, is a 

commendable job. I am proud of its Editorial Team, the young 

enthusiast law students, whose spirit even Corona could not infect! 

Since inception, ACLR has published blogs focussing on contemporary 

issues affecting Corporate Laws and Arbitration Laws. The first issue 

of ACLR journal has brought a mix of very well researched articles to 

the recent case analysis and topics ranging from the basic principle of 

'Lifting the corporate veil' to critical analysis of 'Arbitration Ordinance 

2020'. My best wishes are with the journal for its great journey ahead! 

 

 

 

 

 

 
There is an acute shortage of well-researched academic writing on 

commercial law in India. This well-conceptualized law review fills a 

long-standing vacuum. The editors have done an excellent job in curating 

the articles and notes for the first volume. It tackles some exciting 

conceptual problems cutting across several areas in arbitration and 

corporate law. I am sure this endeavour will be well-accepted by the 

readers, and the review will develop a robust following in due course. I 

wish the project every success. 
DEBANSHU MUKHERJEE 
Co-Founder and Practice Head, 

Vidhi Centre for Legal Policy 
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Congratulations on the publication of the first issue of the Arbitration and 

Commercial Law Review. The realms of commercial laws and arbitration 

share a symbiotic relationship and the editorial team has done a remarkable 

job in curating articles on various conceptual and practical issues pertinent 

to these fields of law. With various statutory regulators governing different 

parts of the commercial market space in India, there is an ever-rising need 

for well-researched articles that capture the jurisprudential developments 

and regulatory overlap, and the journal presents itself as a promising 

platform for such interdisciplinary study. To that end, I believe the journal 

will be widely accepted, and wish the editorial team the best of luck for the 

upcoming editions. 

I am so glad to note that ACLR is coming out with the first issue of its 

Journal focusing on arbitration and corporate law issues. Arbitration & 

Conciliation Act, 1996 has always been a topic of discussion amongst 

jurists and academics especially in regards to issues relating to 

enforcement of foreign awards, seat & venue, party autonomy etc. The 

recent amendments to the Act and the various judgments rendered by the 

Supreme Court touching upon its key provisions will pave way for 

developing India as a favourable alternative dispute resolution centre in 

Asia. Similarly, the Commercial Courts Act is yet another legislation which 

is intended to bring about radical changes in the justice delivery system in 

the Country with reference to commercial matters. Your efforts in bringing 

together the views of several stake holders to discuss the challenges and 

way forward will be really enriching and I complement you for the same.  

Wishing you once again all the very best. 

 

 

 
 

  

HARI NARAYAN 
Partner, 

United Maritime Law Chambers 

SANDEEP PAREKH 

Managing Partner, 

Finsec Law Advisors 



 

ARBITRATION & CORPORATE LAW REVIEW – VOL 1 (2021) 8 

 

Congratulations on the publication of the first issue of the ACLR 

Journal. Within the realm of commercial transactions, expeditious and 

effective resolution of disputes is key. To that end, arbitration plays a 

critical role in easing many difficulties faced. In India, most importantly, 

it provides a dependable and binding dispute resolution method away 

from an overburdened judicial system. Globally, its advantages are many 

including providing a global enforcement mechanism of arbitral awards 

through the New York Convention, which is invaluable in a cross-border 

dispute, which is increasingly commonplace in a world with thinning 

borders. While arbitration must continue to evolve and bring in best 

practices, it must also remain certain, dependable and predictable.  

A balance needs to be struck. Indian arbitration has been through a 

tremendous journey and each of us stakeholders must work together to 

bring about awareness on how we see the animal that is arbitration 

evolving yet remaining the preferred dispute resolution mechanism 

globally. 

 

 

 

 

 

 

 

I applaud the Editorial Board of the magazine in coming out with the 

inaugural issue. The Journal provides a good forum for both Practitioners, 

Academics and Students to contribute articles reflecting key issues of the 

day. Good legal writing contributes to jurisprudence and advances the law. 
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It is my pleasure to write this note as a member of the Advisory Board 

of ACLR Journal on the launch of its first issue. I have seen a few good 

journals focusing on law of Arbitration and I congratulate ACLR, its 

Editorial board and the students for being one of them. Arbitration law 

in India has seen tremendous development in the field over the past 

decade with some very progressive judgments and slew of amendments. 

It is thus imperative to follow the development closely. I am reasonably 

expecting these areas to undergo pivotal changes in the near future and 

hoping ACLR will be at the forefront, bring out the latest with the best.  

 

 

 

 

 

 

 

 

I would like to congratulate the ACLR team and my co-advisors on the release 

of the first issue of the journal. With an impressive line-up of manuscripts, 

this volume has ensured that it touches upon certain important contemporary 

issues of Corporate and commercial laws. This is a wonderful initiative, and 

I believe the coming volumes shall contribute to existing legal literature with 

its quality and diversity. 

 

 

 

 

 

 

Sameer Jain 

Managing Partner, PSL 

Advocates & Solicitors 

Abhishek Dadoo 

Partner, 

Khaitan & Co 



 

ARBITRATION & CORPORATE LAW REVIEW – VOL 1 (2021) 10 

 

It is a matter of great honour and privilege for me to write this 

forwarding note for the Arbitration and Corporate Law Review 

Journal. Such an initiative promotes accessibility to legal scholarships 

and discourse, and encourages deliberation among academia, 

government, industry and non-governmental stakeholders.  

As we all know, the pandemic had an unprecedented impact on court 

systems and alternative dispute resolution regimes. However, one must 

look at the bright side and the opportunities thus presented for 

exploring a new era of added complexity and digital transformation. 

There is a strong requirement for having a strong and credible arbitral 

forum for discussion which would be useful for students, professionals 

and other likeminded people to submit their deliberations on the 

subject, on creation of a bar, evolution of best practices and honing of 

rules on the subject. The progressive changes and the pre-existing 

issues that have been accentuated by the pandemic, novel issues that 

are unique to the crisis, as well as future challenges that will certainly arise from rapid technological advancement, 

calls for a conceptual and academic, guidance to the legal community. The need for legal advancement in the form 

of arbitration is now more than ever. It has become essential to highlight issues of continued uncertainty and useful 

methods aimed at further promoting efficiency and diversity, and ensuring fairness, due process, and the integrity 

of the proceedings in this new era of digitalization.  

This journal presents a platform to the academicians and practitioners to contribute to the legal community, a 

thorough and a comprehensive view of the frameworks and the probable consequences of its application.  

I wish this venture all the success. 

Suhas Tuljapurkar 

Managing Partner, Legasis 

Partners 

Founder Director, Legasis 

Services Pvt. Ltd. 
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FOREWORD 

Arbitration and Corporate Law Review is the 

product of the pioneering efforts of the students of 

Maharashtra National Law University Mumbai 

(MNLU) to bring to the readers a glimpse of the 

happenings in the commercial legal world. The legal 

regime applicable to commercial corporations is a 

maze that can confound even a seasoned lawyer. It is 

intricate n details and alacritous, changing faster than 

seasons. Anyone desirous of keeping abreast with corporate laws must have the celerity and 

dexterity of a veteran juggler for the laws keep moving as fast as the juggler’s ball and failure 

to catch up with one may result in being thumped on the head.  The gamut of the laws 

impacting the commercial universe stretches fin subjects from Arbitration to Whistle-

blower Protection, virtually spanning all the alphabets of the lexicon. Given this daunting 

task, the essay of the students is extremely commendable.  

This journal published by the students of MNLU is intended to fulfil the twin objectives of 

dissemination of information together with its critical analysis. Given the enthusiasm and 

passion with which it is being brought out, I think there is bright future for the journal and 

the students spearheading its publication. My congratulations to the editorial board, the 

contributors and the publishers. May it prove fruitful to the legal community of academics 

and practitioners as also the interested lay readers. My best wishes for the success of the 

journal and the persons whose unstinting efforts have produced this journal and may their 

unflagging verve keep it going. 

 

Hon’ble Mr. Justice. B.N. Srikrishna 

(Former Judge, Supreme Court of India) 

Mumbai | 17-11-2020
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Long Article 

I. 

MULTI-TIER ARBITRATION CLAUSES IN 

INDIA: ANALYSING THE NATURE AND 

STANDARD OF COMPLIANCE ON 

INTERNATIONAL PARAMETERS 

Akash Gupta 1 

Arbitration agreements frequently use multi-tier dispute 

settlement clauses imposing certain pre-arbitral procedural 

requirements that should be complied with before finally 

commencing arbitration proceedings. The objective of these 

kinds of clauses is to enhance the efficiency of arbitration 

process and save unnecessary proceedings and cost. Despite 

their objective, these pre-conditions have produced frequent 

and confusing issues of their own. This article critically 

analyses the divergent and inconsistent judicial 

interpretations given by Indian Courts while adjudicating 

upon validity and enforceability of multi-tier arbitration 

clauses. Certain recommendations based on the judgements 

of Singapore and English High Courts have been provided 

in order to bring consistency while adjudicating upon the 

matters involving pre-arbitral procedural requirements 

and multi-tier arbitration clauses. 

 

CITATION: A. GUPTA, “Multi-tier Arbitration Clauses in India”, (Vol 1, 2021), 

pp. 15. 

 

 
1 Akash Gupta is a Final Year student of National Law University Odisha. He can be 

contacted via email 16bba002@nluo.ac.in. 
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Arbitration has emerged as one of the most sought after Alternative Dispute 

Resolution (“ADR”) mechanisms in the recent times.2 It has been proven as 

an efficient, effective and convenient mode for settlement of disputes in 

commercial matters.3 In order to choose arbitration as a mode of dispute 

settlement, the parties have to incorporate an arbitration clause in their 

contract.4 As per Section 7 of the Act, the clause has to be in writing and it 

can either be a separate agreement or a part of the principle agreement 

between the parties.5 The fundamental principle of ‘Party Autonomy’ in 

arbitration provides the parties with the freedom to choose the jurisdiction 

and procedure for carrying out arbitration proceedings.6 Recently, a practise 

of including certain pre-arbitral procedures in order to finally commence 

arbitration has been followed in the arbitration clauses.7 These clauses, 

known as ‘Multi-tiered Dispute Resolution clauses’ or ‘Multi-tier Arbitration 

Clauses’, set out a sequence of steps that are to be followed in-order invoke 

arbitration as a final step.8 These pre-arbitral steps generally consist of 

procedures such as mediation, conciliation, negotiation and any other form of 

amicable settlement.9 However, there have been several issues with respect 

to validity, nature and enforceability of such clauses.10 Despite being in 

recurrent use, there is no certainty with respect to their nature being 

directory or mandatory.11 Moreover, the question of standard of compliance, 

i.e. at what point does the obligation to fulfil a pre-condition in a multi-tier 

clause can be said to have been fulfilled, is still unanswered. The courts have 

dealt with these clauses on numerous occasions and have given different 

 
2 Vivek Vashi and Shreya Ramesh, ‘Emergence of Arbitration in India as a robust mechanism 

of dispute resolution’ (Thomson Reuters Practical Law, 1 Sept 2015) 

https://uk.practicallaw.thomsonreuters.com/1-618-

5252?__lrTS=20200528020016846&transitionType=Default&contextData=(sc.Default)&firs

tPage=true, Accessed 27 October 2020. 
3 Ibid. 
4 §7, Arbitration and Conciliation Act 1996; Karam Chand Thapar And Bros. v. Akaljot Singh 

Sekhon, 2005 (3) MhLj 797. 
5 Ibid. 
6 State Trading Corporation of India v. Jindal Steel and Power Limited and Ors, Civil Appeal 

No. 2747 Of 2020 (Delhi High Court). 
7 G. Born, International Arbitration and Forum Selection Agreements: Drafting and   

Enforcing 101-04 (4th ed. 2013). 
8 G. Born, International Commercial Arbitration (2nd Edn, Wolters Kluwer 2014) pg. 278-279. 
9 Ibid. 
10 Ibid at 918. 
11 Gary Born and Marija Šcekic, ‘Pre-Arbitration Procedural Requirements: “A Dismal 

Swamp” in David D Caron et al (ed), Practising Virtue Inside International Arbitration 

(Oxford University Press 2015) 227. 
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opinions as to their standard of compliance and nature as directory or 

mandatory. 

 

This article analyses some major judgements passed by the Supreme Court 

of India and High Courts in the recent past on this aspect. The first part 

discusses the divergent views taken by the High Courts in India to treat 

multi-tier clauses as mandatory or directory. In the second part, the judicial 

precedents with respect to the standard of compliance necessary to fulfil the 

requirement of multi-tier clauses, in case they are treated as mandatory by 

the court is discussed. The third part is a comparative analysis of the stance 

taken by the English Courts, while dealing with multi-tier clauses, with that 

of the Indian Courts decisions. Lastly, the fourth part lays down certain 

recommendations so as to bring uniformity in the treatment of multi-tier 

clauses in India. 

A. NATURE OF MULTI-TIER CLAUSES  

The nature of multi-tier clauses and enforcing them as mandatory or 

directory has been aa grey area in Indian Jurisprudence.12 Though the Apex 

court has treated pre-arbitral requirements in a multi-tier clause as 

mandatory13, High Courts in India have given diverse opinions with regard 

to their nature and as a result the position still remains quite ambiguous. 

However, it can be seen that in most of the cases High Courts have rendered 

multi-tier clauses as directory on two major grounds; firstly, lack of specificity 

of the clause and secondly, due to application of the Limitation Act, 1963. 

Some of the major judgments passed by different High courts are discussed 

below in order to better understand the prevailing position. 

 

B. SPECIFICITY OF THE CLAUSE 

The Delhi High Court in the case of Ravindra Kumar Verma v. BPTP Ltd.14 

discussed the issue of enforceability of multi-tier clauses as mandatory or 

directory in great detail. The court while discussing the ratio in the case of 

 
12 Ravindra Kumar Verma v. BPTP Ltd.,2015(147) CRJ 175; Saraswati Construction Co. v. 

Co-operative Group Housing Society Ltd., 1994 RLR 458; S. Kumar Construction Co. and Ors. 

v. The Municipal Corporation of Greater Bombay and Ors., 2017(6) ABR 215; Sarvesh 

Security Services Pvt. Ltd. v. Managing Director, DSIIDC Arb. P. 196 of 2014 (Delhi High 

Court) (Unreported). 
13 Visa International Ltd. v. Continental Resources (USA) Ltd., AIR 2009 SC; Swiss Timing 

Ltd. v. Commonwealth Games 2010 Organising Committee, AIR 2014 SC 3723/. 
14 2014 (145) DRJ 175. 
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Saraswati Construction Co. v. Co-operative Group Housing Society Ltd.15 held 

that multi- tier clauses are only directory and there is no mandatory 

requirement to follow such pre-conditions whatsoever. The court highlighted 

the ratio of Saraswati Construction Co. Case where it was held that 

 

“the prior requirement as stated for invoking arbitration even if not 

complied with, the same cannot prevent reference to arbitration, 

because, the procedure/pre-condition has to be only taken as a directory 

and not a mandatory requirement.”16 

 

The clause in the case of Ravindra Kumar Sharma was as follows: 

 

“All and any disputes arising out of or touching upon or in relation to 

the terms of this application and/or Standard Floor Buyer's Agreement 

including the interpretation and validity of the terms thereof and the 

respective rights and obligations of the parties shall be settled amicably 

by mutual discussion failing which the same shall be settled through 

arbitration. The arbitration proceedings shall be governed by the 

Arbitration & Conciliation Act, 1996 ... New Delhi.” 

 

The Delhi High Court held that the pre-arbitral requirement in such a clause 

cannot be held to be mandatory as it can result in serious and grave prejudice 

to a party who is seeking to invoke arbitration because the pre-arbitral 

procedure can take any amount of time and the time consumed in proceedings 

before seeking invocation of arbitration is not exempted from limitation under 

the Limitation Act, 196317 which imposes a limitation of 3 years for invoking 

arbitration from the date18 (the issue of application of Limitation Act, 1963 is 

discussed in detail in the section below). Further, it is clear from a bare 

reading that the above clause only vaguely talks about ‘amicable settlement’ 

without any specific details as to what will be the mode of this ‘amicable 

settlement’. The clause lacks clarity with respect to neither the method that 

shall be followed for ‘amicable settlement’ (mediation/negotiation or any 

other) nor the time limit within which such settlement shall be carried out. 

 
15 1994 RLR 458. 
16 Ibid. 
17 Limitation Act 1963, §14. 
18Visa International Ltd (n 12) ¶8. 
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The court therefore directed that the parties can carry out the pre-arbitral 

requirements of conciliation or other discussion in a reasonable time bound 

manner.19 Having said this, the court emphasised upon the specificity of the 

procedure, time limit and the manner in which the pre-arbitral requirements 

should be carried out. It can be said that though the court held the clause in 

this case to be directory, the first step that can be taken in order to even 

remotely enforce such clauses is to pay attention to the details and clearly 

specify the procedure and time limit to fulfil the pre-conditions. 

The Bombay High Court in the case of S. Kumar Construction Co. and Ors. v. 

The Municipal Corporation of Greater Bombay and Ors20 highlighted the 

importance of specific details that shall be included for carrying out the pre-

arbitral procedural requirements in order to enforce them as mandatory. 

In the said case, a dispute arose with respect to Clause 96 and Clause 97 of 

the agreement were the primary question was whether it is necessary to 

comply with Clause 96 (pre-arbitration condition) of the General Conditions 

of Contract to invoke arbitration under Clause 97 in the context of the 

jurisdiction of the Arbitral Tribunal? The said clauses are as follows: 

“Clause 96:- Any dispute or difference to be referred to Commissioner:- 

If any doubt, dispute or difference arises or happens between the 

Engineer or any other officer on the one hand and the Contractor on the 

other hand, couching or concerning the said works or any of them, or 

relating to the quantities, qualities description or manner of work done 

and executed by the Contractor, or ........ or in any way whatsoever 

relating to the interests of the Municipal Corporation or of the 

Contractor in the premises, every such doubt, dispute and difference 

shall from time to time be referred to the Commissioner who shall give 

his decision within a period of 90 days and if the contractor is not 

satisfied with the decision of the Commissioner or the Commissioner 

fails to give the decision within the period of 90 days, such dispute may 

be referred to arbitration as per condition No. 97." 

“Clause 97:- Arbitration:- All disputes or differences whatsoever which 

shall at any time arise between the parties hereto touching or concerning 

the works or the execution or maintenance thereof or this contract or the 

construction, execution, or maintenance thereof or this contract thereof 

 
19 Ibid ¶11, 12. 
20 2017 (6) ABR 215. 
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or, to the rights or liabilities of the parties or arising out of or in relation 

thereto whether during or after completion of the contract or whether 

before or after determination, foreclosure or breach of the contract (other 

than those in respect of which, the decision of any person is by the 

contract expressed to be final and binding) shall after written notice by 

either party to the contract to the other of them specify the nature of such 

dispute or difference and call for the point or points at issue to be 

referred to the arbitration.” 

 

The court in this case held that Clause 96 specifically mentions that at first 

the matter has to be decided by the Commissioner within 90 days. In case the 

Commissioner fails to give a decision within 90 days or delivers an 

unsatisfactory decision then the matter can be referred to arbitration under 

Clause 97. However, clause 97 is widely worded, meaning that the dispute 

referred to in Clause 96 can only constitute as one of the facets of Clause 97 

and not the only facet. The wording of Clause 97 starts with “All disputes and 

differences whatsoever”; and thus, the disputes which are decided under 

Clause 96 or any other dispute not covered under Clause 96 can also be 

covered under Clause 97. Therefore, invocation of Clause 96 is not a must for 

invoking Clause 97 and that a claim for the first time can also be made before 

the arbitrator by following the procedure laid down in Clause 97. 

The court also emphasised that in cases21 where pre-arbitral procedural 

requirements were held to be mandatorily complied with, the contracts 

usually had only one clause which contained or prescribed the pre-requisites 

or the procedure that was required to be followed before the parties could be 

referred to arbitration.22 The court held that even in cases where there was 

more than one clause the said clauses contained a composite scheme that 

clearly specified the disputes to be referred to an authority or adjudicator 

mentioned in the initial clause and thereafter to arbitration in case there is 

no settlement reached. However, the defining feature of such a scheme 

contained in a case of multiple clauses was that in the arbitration clause itself 

a specific reference was made identifying the authority before which the 

 
21  Sushil Kumar Bhardwaj v. Union of India, A.A.389/2006 (Delhi High Court) (Unreported); 

Mysore Construction Company v. Karnataka Power Corporation Limited and Ors., ILR 2000 

KAR 4953; Concept InfraconPvt. Ltd. v. Himalaya Crest Power Ltd, 2016 III AD (Delhi) 132; 

Municipal Corpn. Jabalpur and others v. Rajesh Construction Co., (2007) 5 SCC 344. 
22 Visa International Ltd (n12).  
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parties have to initially try and settle the dispute within the specified time 

frame and on failure of the dispute or difference being resolved, that the 

arbitration clause can be invoked.23 

Thus, emphasising upon the requirement of clarity and a detailed procedure 

for carrying out such proceedings the court treated multi-tier clauses as a 

mandatory requirement in abovementioned cases. 

C. LIMITATION ON INVOKING ARBITRAL PROCEEDINGS  

Another important aspect was highlighted against treating multi-tier clauses 

as mandatory in the case of Sarvesh Security Services Pvt. Ltd. v. Managing 

Director, DSIIDC24 was the application of period of limitation. The said case 

reiterated the judgement of Ravindra Kumar Verma v. BPTP Ltd.25 

The court in the case of Sarvesh Security Services Pvt. Ltd. held that if the 

arbitration clause is read in a mandatory manner with respect to the pre-

arbitral requirements to be complied with before finally invoking arbitration, 

it can result in grave prejudice to a party who is seeking to invoke arbitration. 

The reason being that there is a time limit of three years within which the 

arbitration proceedings has to be invoked failing which the parties are 

supposed to have waived their right to enforce the arbitration clause.26 In the 

absence of any time limit specified in the arbitration clause, before seeking 

invocation of the arbitration proceedings, the time consumed in conciliation 

is not exempted from limitation under the Limitations Act, 1963.27 Now, when 

such time spent is not excluded and the possibility arises where the 

conciliation proceedings go on for a very long time exceeding the limitation 

period within which the arbitration has to be invoked, can lead to nullify the 

arbitration as not capable of being invoked because of the bar of limitation i.e. 

when proceedings for reference to arbitration are filed in court, the right to 

seek arbitration may end up being beyond three years ‘since the dispute 

aroused’28 and hence the petition for reference may be barred by limitation. 

The approach taken by the court seems quite justifiable as in the absence of 

any time limit and procedure given to carry out the pre-arbitral procedure, 

there is a possibility of the opposite party acting with a mala-fide intention 

 
23 Ibid ¶16. 
24 Arb P 196 of 2014 (Delhi High Court) (Unreported). 
25 Ravindra Kumar Verma (n11). 
26 UOI v. Momin Construction Co., AIR 1995 SC 1927. 
27 Ravindra Kumar Verma (n 11). 
28 Arbitration and Conciliation Act 1996, § 12. 
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and carry out the pre-arbitral process well beyond the limitation period for 

filing for arbitration. 

Another important aspect highlighted in the case of Ravindra Kumar Verma 

that the court held is the deciding factor while dealing with the question of 

pre-arbitral proceedings being mandatory or directory is the application of 

Section 77 of the Act.29 Section 77 says that: 

“The parties shall not initiate, during the conciliation proceedings, any 

arbitral or judicial proceedings in respect of a dispute that is the subject-

matter of the conciliation proceedings except that a party may initiate arbitral 

or judicial proceedings where, in his opinion, such proceedings are necessary 

for preserving his rights.” 

The court held that this section allows the parties to initiate ‘judicial or 

arbitral proceedings which are necessary for preservation of their rights.’ The 

court interpreted that this section renders the pre-arbitral procedural 

requirements only directory in nature as in case there arises a situation 

where it becomes important to initiate arbitration proceedings because of 

expiry of the limitation period the requirement to complete conciliation as a 

pre-requirement would lead to injustice to the parties as after the limitation 

period the parties will not be able to initiate any arbitral proceedings under 

Section 8 or Section 11.30 

The reasoning of the court with regard to the interpretation of section 77 does 

not seem adequate. The reason being, the concerned section only talks about 

conciliation specifically. The court did not talk about the situations involving 

mediation or negotiation or any other mode of amicable settlement that can 

be finished within a reasonable timeframe. The court failed to address the 

situations as to whether the same reasoning will apply to the cases where 

mediation or negotiation is chosen as pre-arbitral requirements as these 

methods usually take very less time and there is no threat of violation of 

rights of the parties due to expiry of limitation period. 

Further, the court interpreted the whole section as merely a clause indicating 

directly at the non-mandatory nature of the pre-arbitral conditions, whereas 

in originality the language of the clause only contemplates that the 

proceedings of conciliation can be stopped only and only when the parties feels 

there is a necessity of doing so for the purpose of preserving their rights. The 

 
29 Arbitration and Conciliation Act 1996, § 77. 
30 Ravindra Kumar Verma (n 11). 
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invocation of arbitral proceedings before the fulfilment of conciliation is only 

a kind of an exception and not the rule for which the section is incorporated. 

The section starts with the “shall not initiate”31 which clearly lays down the 

intention for which the section is incorporated and that is that the arbitration 

proceedings cannot be invoked during conciliation in any case except as 

defined in the later part of the section. 

It is clear from the abovementioned judgements of the High Courts that the 

period of limitation applicable to arbitral proceedings is one of the major 

factors in deciding the enforceability of multi-tier clauses as mandatory or 

directory. 

D. STANDARD OF COMPLIANCE 

The Supreme Court on various occasions has reflected upon the enforcement 

and legitimacy of multi-tier dispute resolution clause which requires certain 

pre-arbitral procedures that are to be followed before finally invoking the 

arbitral proceedings. There are no cases where the clause has been held to be 

unenforceable32 per se but the problem seems to occur when it comes to 

interpretation and compliance of pre-arbitral procedures incorporated in such 

clauses. 

In Visa International Ltd. v. Continental Resources (USA) Ltd.33, the 

arbitration clause was: 

“Any dispute arising out of this agreement and which cannot be settled 

amicably shall be finally settled in accordance with the Arbitration and 

Conciliation Act, 1996” 

The court highlighted that the mandatory requirement for the matter to be 

referred to arbitration was that the dispute was not capable of being ‘settled 

amicably’. However, the court held that since there were several letters and 

correspondences, which ranged over a period of month that had been 

exchanged between the parties, the same would suffice as fulfilment of the 

pre-arbitral procedure. The court said that the exchange of correspondence 

clearly established that the parties tried to settle the dispute as agreed and 

 
31 Arbitration and Conciliation Act 1996 (n 28). 
32 Saurabh Bindal and Gunjan Chhabra, “Tiered Dispute Resolution Clauses: The Indian   

Picture’ (SCC Online, 3 Feb 2016) https://blog.scconline.com/post/2016/02/03/tiered-dispute-

resolution-clauses-the-indian-picture/ Accessed 12 January 2020. 
33 AIR 2009 SC 1366. 



      Multi – Tier Arbitration Clauses in India 

ARBITRATION & CORPORATE LAW REVIEW – VOL 1 (2021) 24 

 

Long Article 

that the matter could not have been settled amicably. Therefore, the matter 

was fit to be referred to arbitration.  

Similarly, the recent case of Swiss Timing Ltd. v. Commonwealth Games 2010 

Organising Committee34, dealt with a similar clause. The clause read as 

follows: 

“A party seeking to resolve the dispute must notify the existence and 

nature of the dispute to the other party (“the notification”). Upon receipt 

of the notification the parties must use their respective reasonable 

endeavours to negotiate to resolve the dispute by discussions between 

Delhi 2010 (or a person it nominates) and the service provider (or a 

person it nominates). If the dispute has not been resolved within 10 

business days of receipt of the notification (or such other period as 

agreed in writing by the parties) then the parties must refer the dispute 

to the Chairman of Delhi 2010 and the Chief Executive Officer or its 

equivalent) of the service provider.”35 

 

The court, in this case, held that not only the Petitioner but even the 

ambassadors of the various governments had made considerable efforts to 

resolve the issue and only after the failure of these negotiations the petitioner 

resorted to arbitration. Relying on the facts and circumstances of the case the 

court held that there were reasonable efforts taken by the petitioner to 

negotiate the dispute and the matter is mature enough to be referred to 

arbitration. 

 

In the light of the abovementioned judgements of Visa International36 and 

Swiss Timing37 one problem that doesn’t seem to find any satisfactory 

solution is at what point does the court draw a line with regard to the 

fulfilment of pre-arbitral proceeding. In other words, how does the court 

decide that a party subject to a multi-tier clause/(s) has fulfilled its obligation 

with respect to pre-arbitral mechanism? It is a common practice that when a 

dispute arises, each party makes its best possible efforts to settle the dispute 

then and there itself by communicating through mail or by any other means 

in order to avoid litigation or arbitration. In such cases from where does the 

 
34 AIR 2014 SC 3723. 
35 Ibid ¶14. 
36 Visa International Ltd (n 12). 
37 Swiss Timing (n 12). 
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court conclude that the clause has been complied with? Like in the cases 

similar such as Swiss Timing,38 the clause mandated the party to notify the 

opposite party as to the exact nature of dispute and within 10 days of such 

notice the parties have to do their best in order to negotiate the dispute. 

Whether the court was right in giving go-by to such a pre-condition is a 

question that finds no solution as per the prevalent law and practice in India. 

Thus, in a certain class of cases, though there are enforceable multi-tier 

clauses, there is no strict compliance and minimal efforts made by the parties 

were held to be the fulfilment of pre-arbitral mechanism. 

E. POSITION IN UNITED KINGDOM 

Courts in UK have usually upheld the legitimacy of agreements to follow 

certain pre arbitral procedures when there are detailed substantive and 

procedural guidelines available to measure the parties’ efforts to negotiate.39 

The Courts lay special emphasis on the definiteness of the negotiation or 

mediation procedures specified in the contract in order to uphold their 

validity.40 For instance, in a recent decision of the English High Court it was 

held that an agreement to resolve a dispute through amicable settlement four 

weeks prior to referring the same dispute to arbitration is both enforceable 

and mandatory.41 The clauses containing specific duration to carry out 

mediation or negotiations42 with a pre-defined number of negotiation 

sessions,43 or nominated negotiation participants,44 are more likely to be 

enforced by the courts rather than the clauses which are open-ended and 

unstructured.45 

The above approach is also reflected in many decisions of English High 

Courts46, where it was held that in the context of a positive obligation to 

 
38 Ibid. 
39 Gary Born and Marija Šcekic (n 10) 232-233. 
40 Redfern and Hunter on International Arbitration, ‘Agreement to Arbitrate’ (6thedn, Kluwer 

Law International; Oxford University Press 2015) (Nigel, Partasides, Redfern, et al.; Sep 

2015) pg 101; Cable & Wireless v IBM United Kingdom [2002] EWHC 2059 (Comm), [2002] 

CLC 1319.  
41 Emirates Trading Agency LLC v. Prime Mineral Exports Private Ltd, [2014] WLR(D) 293, 

[2014] EWHC 2104, para 27 (Comm). 
42 Fluor Enters v. Solutia, 147 F Supp 2d 648, 651 (SD Tex 2001). 
43 White v. Kampner, 641 A2d 1381, 1382 (Conn 1994). 
44 Fluor Enters v. Solutia, 147 F Supp 2d 648, 651 (SD Tex 2001). 
45 Holloway v. Chancery Mead Ltd, [2007] EWHC 2495 (TCC). 
46 Wah (aka Tang) v. Grant Thornton Int’l Ltd[2012] EWHC 3198, para 57 (Ch) (English High 

Ct); Schoffman v Cent States Diversified, Inc, 69 F3d 215, 221 (8th Cir 1995); Richie Co LLP 

v Lyndon Ins Group Inc, 2001 WL 1640039, paras 1, 3 (D Minn); Sulamerica CIA Nacional 
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attempt to resolve the dispute amicable before referring to arbitration, the 

test is whether the clause provides for a sufficiently certain and unambiguous 

commitment to start a process form which each steps the parties are willing 

to take may be ascertained clearly. Moreover, the clause has to be sufficiently 

defined to enable the court to objectively determine as to what is the 

minimum requirement which the parties have to fulfil in order to say that the 

process has been exhausted or properly terminated without breach.47 

Going by the above reasoning, the specific pre-arbitral processes which are in 

the form of mediation before a designated individual or institution, an 

engineer’s assessment or an expert determination are more likely to be held 

enforceable as mandatory than simple non-specific amicable settlement 

requirements.48 

Across jurisdictions, courts are generally reluctant to enforce the agreements 

to negotiate as pre-arbitral requirement due to their aspirational nature 

which reflects upon a shared desire to achieve a mutual ground of agreement 

between the parties, but not an obligation to any particular outcome.49 

Agreements of such nature are treated as enforceable only in limited 

circumstances where the general freedom of the parties to contract and 

commercial autonomy is not infringed.50 

The position of English Courts corresponds to that of the approach taken by 

the Bombay High Court51 as discussed in the above section. This approach 

can be seen to be more objective as it clearly identifies the importance of 

details in order to bind the parties to fulfil pre-arbitral procedural 

requirements and enforce them as mandatory. 

F. RECOMMENDATIONS 

As discussed above in the first section of this article, Indian courts have not 

emphasised on the standard of compliance required for the fulfilment of pre-

 
de Seguros SA v EnesaEngenharia SA—Enesa, [2012] EWHC 42, para 27 (Comm) (English 

High Ct). 
47 Ibid. 
48 HIM Portland LLC v. DeVito Builders Inc, 317 F3d 41, 42 (1st Cir 2003); See also AMF Inc 

v. Brunswick Corp, 621 F Supp 456 (SDNY 1985). 
49 Gary Born and MarijaŠcekic (n 10) 239. 
50 David D. Caron, Stephan W. Schill, Abby Cohen Smutny, and Epaminontas E. Triantafilou, 

Practising Virtue Inside International Arbitration (Oxford University Press 2015) 234. 
51 Ravindra Kumar Verma (n 11). 
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arbitral procedure and minimum efforts made by the parties were accepted 

as the fulfilment of the necessary –preconditions. 

A better approach to this scenario can be seen in the Singapore High Court 

Judgement of International Research Corp PLC v. Lufthansa Systems Asia 

Pacific Pte Ltd and Another52 where the Court held that where the parties 

have an unambiguous contract specifying a set of dispute resolution 

procedures to be followed before arbitration then those pre-conditions must 

be strictly complied with.53 It could not be said that the parties intended that 

some meetings between some people in their respective organisations 

discussing some variety of matters would be sufficient to constitute 

compliance with the preconditions for arbitration.  

Contemplating upon a United States Court of Appeal case54 the Singapore 

High Court held that in case where a specific procedure has been prescribed 

as a condition precedent to arbitration or litigation, then in absence of any 

waiver, it must be shown to have been complied with.55 

Mere exchange of some emails, letters or some informal communication like 

that in Swiss Timing Ltd.56 and Visa International Ltd.57 ought not to be 

considered as fulfilling the mandatory pre-arbitral procedure. There is always 

a possibility that the parties in dispute can reach an amicable settlement by 

appropriately negotiating and mediating among themselves without wasting 

money and time which is the sole purpose of incorporating multi-tier clauses 

in a contract. Such sub-standard compliance leads to violation of the terms of 

the contract causing injustice to the parties which is against the spirit of 

dispute resolution mechanism of speedy resolution of disputes. 

G. FOR NATURE OF MULTI-TIER CLAUSES  

 
52 International Research Corp PLC v. Lufthansa Systems Asia Pacific Pte Ltd and another, 

[2013] SGCA 55 Singapore law reports [2014] 1 SLR page 130. 
53 Chahat Chawla, ‘The Muddy Waters of Pre-Arbitration Procedures – Are they Enforceable? 

Answers from an Indian Perspective’ (Kluwer Arbitration Blog, 9 June 2019) 

http://arbitrationblog.kluwerarbitration.com/2019/06/09/the-muddy-waters-of-pre-

arbitration-procedures-are-they-enforceable-answers-from-an-indian-perspective/ accessed 

28 September 2020. 
54 DeValk Lincoln Mercury, Inc, Harold G DeValkand John M Fitzgerald v. Ford Motor 

Company and Ford Leasing Development Company, 811 F 2d 326 (7th Cir, 1987) 
55 International Research Corp PLC v. Lufthansa Systems Asia Pacific Pte Ltd and another, 

[2013] SGCA 55 Singapore law reports [2014] 1 SLR page 130, page 160 para 62. 
56 (2014) 6 SCC 677. 
57 (2009) 2 SCC 55. 
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The limitation period, as discussed in the above,58 has been treated as an 

important aspect when it came to identifying the nature of multi-tier clauses 

and rightly so. However, treating it as a blanket formula for all the cases to 

adjudge pre-arbitral conditions as mere directory is prejudicial to the cases in 

which there is a possibility of genuine negotiations.  

In the recent case of Geo Miller and Co. Pvt. Ltd. v. Chairman, Rajasthan 

Vidyut Utpadan Nigam Ltd.59 the Supreme Court upheld that when there is 

possibility of genuine negotiations or any kind of negotiation efforts are going 

on between the parties, the period of limitation can be waived off.60 The court 

can, after considering the complete history of negotiation between the parties 

which was placed before it, on the facts of that case, held that the claim would 

not be barred by limitation as there was a continuing cause of action between 

the parties.61 

In this case the court agreed that the period during which the parties were 

making a bona fide attempt to settle the dispute then that time can be 

excluded for the purpose of computing the period of limitation.62 The court 

laid down an objective scheme to identify the period which can be excluded 

from limitation and find a ‘breaking point’ so as to clearly identify the time 

frames of bona fide and futile negotiation efforts.63 After a careful 

consideration of the history of negotiations between the parties the court will 

identify the ‘breaking point’ at which a reasonable party would have 

abandoned the negotiating efforts and would have rather chosen arbitration 

for the settlement of dispute. That ‘breaking point’ would then be treated as 

a date on which the cause of action arises for the purpose of limitation.64 

This approach can be said to be better suited for the purpose of applying the 

Limitation Act but it might also backfire as it can lead to unnecessary 

litigation for determining the ‘breaking point’ and ‘bona fide negotiating 

efforts’, adding to the cost and time consumed. 

The more stable and concrete way is the requirement of statutory backing to 

achieve the successful working of Multi-Tier Dispute Resolution Clauses. 

 
58 Ravindra Kumar Verma (n11). 
59 Civil Appeal No 969 of 2010 (Supreme Court of India). 
60 Shree Ram Mills Ltd. v. Utility Premises (P) Ltd., 2007 (2) AWC 1848 (SC). 
61 Ibid. 
62 Civil Appeal No 969 of 2010 (n 58) para 11. 
63 Ibid. 
64 Ibid. 
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Detailed legal provisions regarding Pre-Arbitration Procedure setting out 

time keeping in mind the limitation period, involving Mediation/Conciliation 

are the need of the hour. 

Further, irrespective of the applicable law, care should always be taken when 

drafting multi-tier clauses to define the ADR procedure clearly (for example 

stipulating a specific time period, such as thirty days, for negotiations 

between senior management), along with the parties' respective obligations.65 

H. CONCLUSION 

With an increase in the use of multi-tier clauses in commercial agreements 

the problem of dealing with pre-arbitral procedural requirements in such 

clauses has created an issue of its own. Although designed to enhance the 

efficiency of the arbitral process, these sorts of provisions have frequently 

produced new disputes of their own, often with material, and undesirable 

consequences for the arbitral process. 

It is clear after analysing various judgements of the Supreme Court and High 

Courts that there is a lot of ambiguity in interpretation of multi-tier clauses 

and in many cases pre-arbitral requirements are adjudged as directory. The 

primary reason appears to be the ambiguity in language of such clauses. 

Therefore, it is imperative that special attention is given while drafting such 

clauses in order to enforce them as mandatory. But still even in cases where 

they are treated as mandatory, their standard of compliance is not given 

much importance. 

Further, the current Covid-19 crises have also led to major change with 

respect to the clientele. A lot of things have to be considered before invoking 

the arbitration clause, majorly, the client’s financial capacity to cover legal 

costs including the arbitral tribunal’s fees, counsel fees, expert witness costs, 

etc. In case of the award-debtor, things may be worse as the client may even 

be on the verge of insolvency. In such a scenario, multi-tier dispute resolution 

clauses prove to be cost efficient making sure the parties don’t face much 

financial burden. 

For India to be one of the fastest growing nations and aspiring to be an 

arbitration hub in the near future it is important that such a situation is 

 
65 Asghar v. Legal Services Commission [2004] EWHC 1803, [2004] Arb LR 43; See also   

Redfern and Hunter on International Arbitration (6th ed.) (Nigel, Partasides, Redfern, et al.; 

Sep 2015) pg. 102. 
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avoided. The recent amendment in the Arbitration and Conciliation Act, 

199666 aims at making India one of the hotspots for dispute resolution 

practises. Therefore, it is important that in order to attract foreign players to 

opt for Indian arbitration laws, such ambiguities in interpretation of clauses 

are avoided. 

 
66 Arbitration and Conciliation (Amendment) Act 2019. 
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II. 

TAXING DIVIDEND INCOME: 

A NORMATIVE ASSESSMENT OF 

THE RECENT SHIFT TO THE 

CLASSICAL SYSTEM 

 

Avani Agarwal 1 

 

This article seeks to explore this issue with reference to the 

policy considerations that have driven the fluctuations 

between the two systems of dividend taxation. It first traces 

the legislative history of dividend income taxation in India, 

with a deliberate emphasis on the stated objectives and 

reasoning behind each development. This article thus 

carries out a contextualised analysis of all four 

considerations that have been determinative of dividend tax 

policies in the past, to see how the recent shift actually 

measures up against the standards it seeks to achieve. This 

analysis is used to establish that the classical system is 

better suited to meet the stated objectives than the DDT, but 

only if pursued alongside stronger investor protection and 

easier compliance systems. 
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I n March 2020, the Central Government removed the Dividend Distribution 

Tax (“DDT”), which required companies to pay the tax on their dividend 

distribution at the rate of 15% (effectively 20.56%).1 The new model follows 

the Classical System, which shifts the tax on dividends to recipients, and 

taxes them as per the rates applicable to their tax brackets. Notably, this 

switch to the Classical System of taxing the dividend in the hands of 

recipients is merely another stroke of a pendulum that has been swinging 

between the two systems since 1961.2 This compels questions about the 

existence of any normative consensus on the best way to tax dividends.  

This article seeks to explore this issue regarding the policy considerations 

that have driven the fluctuations between the two systems of dividend 

taxation. It thus traces the legislative history of dividend income taxation in 

India, with a deliberate emphasis on the stated objectives and reasonings 

behind each development. After establishing the relevant considerations, the 

article attempts to ascertain how each of them is impacted by the shift from 

DDT to the classical system. Through this analysis, the classical system will 

be measured against its policy goals, in order to determine both its suitability 

and its long-term feasibility.  

A. LEGISLATIVE HISTORY AND INTENT 

While dividend income taxation has been a topic of discourse across the globe, 

most economies appear to have stayed within the classical system while 

making various changes to account for the possibility of double taxation.3 This 

has led to questions about whether DDT is a tax on dividend income at all, or 

if it is an inverse split-rate tax on corporate profits.4 However, in 2017, when 

the Indian Supreme Court was asked to examine the constitutional validity 

 
1  Dipak Mondal, Why industry wants dividend distribution tax to be scrapped, January 31,  

2020, https://www.businesstoday.in/union-budget-2020/expectations/why-industry-wants-

dividend-distribution-tax-to-be-scrapped/story/394426.html (last visited Aug 23, 2020). 
2Dividend’s tryst with taxation, (2020), https://www.ey.com/en_in/tax/india-tax- 

insights/dividend-tryst-with-taxation (last visited Aug 10, 2020). 
3 Id. 
4 Dhruv Sanghavi, The Curious Case of the Indian Dividend Distribution Tax – Inverse Split-

rates on Corporate Profits? Or a Source-agnostic Levy?, KLUWER INTERNATIONAL TAX BLOG 

(2019), http://kluwertaxblog.com/2019/08/22/the-curious-case-of-the-indian-dividend-

distribution-tax-inverse-split-rates-on-corporate-profits-or-a-source-agnostic-levy/ (last 

visited Aug 24, 2020). 
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of DDT because it was imposed upon agricultural income as well, the Court 

concluded that dividend being “declared as distributable among the 

shareholders, is not impressed with the character of the profits from which it 

reaches the hands of the shareholder”,5 leading to the conclusion that dividend 

is a distinct taxable income from retained profits, and that DDT is indeed a 

tax on dividend income. In light of this conclusion, the Indian government’s 

oscillation between the classical system and DDT can be understood as a 

struggle to put in place a dividend taxation method that is suitable for their 

priorities. The following paragraphs seek to identify what those priorities 

have been.  

When the Income Tax Act was introduced in 1961, dividend income was taxed 

in the same manner as other incomes- in the hands of the recipients at their 

usual tax rate. However, by 1997, this method of taxing dividend income had 

come into controversy, and the Ministry of Finance moved to abolish it. In 

particular, the Minister of Finance (hereinafter “Finance Minister”) cited the 

need to motivate companies to reduce their dividend distribution and to 

encourage them to retain and invest their profits with a view towards future 

growth.6 Consequently, DDT was introduced at the rate of 10%.  

By 2002, DDT had also been the subject of to a substantial amount of debate, 

and the government concluded that it had done more harm than good. While 

arguing against DDT, the Finance Minister raised three points.7 First, that 

DDT is taxing income in the hands of one to whom it does not belong, and is 

inherently unfair in the imposition of such burden. Second, mutual funds are 

understood to have pass-through status, and DDT militates against this. 

Finally, DDT leads to regressive taxation because high-income recipients are 

taxed at a much lower rate than the one otherwise applicable to them, and 

this leads to inequality. The 2002 Finance Act thus abolished DDT, and 

reinstated the classical system, making two related changes by putting in 

place a requirement that companies deduct tax at source at 10%, and by 

allowing companies to claim a deduction for the amount they distribute as 

dividend to avoid a cascading effect.  

 
5 Union of India v. Tata Tea Co. Ltd, (2017) 10 SCC 764.  
6 Union Budget 1997-1998, SERVICE TAX ONLINE, http://www.servicetaxonline.com (last 

visited Sep 21, 2020). 
7 Union Budget 2002-2003, SERVICE TAX ONLINE, http://www.servicetaxonline.com (last 

visited Sep 21, 2020). 
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However, this change was undone the very next year, when the government 

reintroduced DDT, citing the need to consolidate industrial growth and 

promote corporate investment.8 Future governments have suggested that the 

2003 shift was also motivated by the need to reduce the compliance burden 

imposed by the classical system and to make tax collection easier for the 

state.9  

In 2014, the effective rate of DDT was increased to approximately 20%,10 and 

in 2016, a 10% additional tax was imposed upon resident non-corporate 

shareholders whose dividend income exceeded Rs 10 Lakhs, to reduce some 

of the regressive tendencies of the system.11 Finally, in 2020, the central 

government decided to abolish DDT, and reintroduce the classical system. 

The memorandum to the Finance Bill, 2021 cited the same reasons mentioned 

in 2002, dealing with the unfair incidence and regressive nature of the 

system. It further mentioned that the ease of collection that drove the 2003 

institution of DDT is no longer compelling due to new technology and ease of 

tracking and that DDT can no longer be justified on that account.12 In the 

budget speech,13 the Finance Minister stated that another significant 

motivation for her decision was that DDT credit was unavailable for most 

foreign investors, and this was making India into an unattractive equity 

investment market.  Consequently, several amendments have been made to 

the Income Tax Act, 1961 (hereinafter “the Act”) to ensure a smooth operation 

of the classical system. Apart from limiting the application of the DDT sub-

clauses to March 202014 and deleting the provisions excluding dividend 

income from the total taxable income of persons,15 Section 80M the Act, 

providing a deduction for distributed dividend from the dividend income of 

 
8 Union Budget 2003-2004, SERVICE TAX ONLINE, http://www.servicetaxonline.com (last 

visited Sep 21, 2020). 
9 Memorandum | Union Budget of India, https://www.indiabudget.gov.in/memorandum.php 

(last visited Sep 21, 2020). 
10 Finance (No. 2) Bill, 2014- Memorandum- Provisions Relating to Direct Taxes,  

https://www.incometaxindia.gov.in/Budgets%20and%20Bills/2014/Memo_2_2014.htm (last 

visited Sep 22, 2020). 
11 Lubna Kably, Budget 2016: Dividend pinch for shareholders, THE TIMES OF INDIA, March 

1, 2016, https://timesofindia.indiatimes.com/budget-2016/budget-2016-dividend-pinch-for-

shareholders/articleshow/51208736.cms (last visited Jan 15, 2021). 
12 Memorandum | Union Budget of India, supra note 10. 
13 Budget Speech | Union Budget, https://www.indiabudget.gov.in/budgetspeech.php (last 

visited Sep 21, 2020). 
14 Income Tax Act, § 115O, 115R (1961). 
15 Id, § 10(34), 10(35), 10(23FC), 10(23FD).  
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companies, has been reintroduced to avoid the cascading effect.16 The 

additional imposition upon non-corporate shareholders who earn over Rs 10 

Lakhs via dividend income has been removed,17 and the requirement to 

deduct tax at source at predetermined rates has been imposed upon 

companies.18 

This discussion suggests that the policies for dividend income taxation in 

India have primarily been influenced by five factors- impact on dividend 

distribution, impact on investment, ease of collection, ease of compliance, and 

equality and fairness concerns. The government has explicitly clarified in 

2020 that it no longer considers ease of collection to be a relevant factor due 

to technological developments, but all remaining four issues remain 

important to measure the normative value of the current shift. 

B. IMPACT ON DIVIDEND DISTRIBUTION 

The government has acted under the assumption that when the dividend tax 

burden is imposed upon corporations instead of shareholders, the 

corporations will find dividend distribution more expensive than retention, 

and this will encourage them to retain and reinvest their profits.19 They have 

thus imagined an inverse relationship between DDT and distribution rates. 

However, data collected under the DDT regime strongly suggest that this is 

not the case. Two studies, each of which have reviewed dividend policies of 

hundreds of companies over various years, have found that DDT rates share 

a significant positive relationship with distribution rates, meaning that 

companies are distributing more dividend despite it getting more expensive 

due to higher taxes.20  

These studies have contributed to global literature that has identified that 

dividend distribution policies are affected by several seemingly extraneous 

considerations. It has been theorized that when companies determine how 

much dividend to distribute, they are motivated by concerns such as their 

 
16 Id, § 80M.  
17 Id, § 115BBDA.  
18 Id, § 194. 
19 Sanghavi, supra note 5. 
20 Nishant B. Labhane & Jitendra Mahakud, Determinants of Dividend Policy of Indian 

Companies: A Panel Data Analysis, 20 PARADIGM 36–55 (2016); DEBABRATA DATTA, SANTANU 

K. GANGULI & MANU CHATURVEDI, Why Do Firms in India Pay Dividend in Presence of Firm 

Level Dividend Distribution Tax? - An Agency Theory Based Explanation. (2012), 

https://papers.ssrn.com/abstract=2189366 (last visited Aug 24, 2020). 
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growth rates,21 their years of existence,22 and their debt-equity ratios,23 

because these factors affect the amount of money that corporations feel the 

need to retain. The Signalling theory, which has been evidenced by the data 

found in both the Indian studies, suggests that managers use dividend 

payments as a tool to deal with informational asymmetry and signal the 

expected profitability of the company through them.24  

This literature suggests that dividend distribution decisions are not affected 

by taxation in any meaningful way. However, studies that have been 

undertaken within the framework of the Classical System of taxation have 

found that there may be an indirect impact to be considered. Due to the 

differential tax rates, investors from different groups are bound to have 

different priorities. Research has shown that these differences are strong 

enough to lead to the formation of tax clienteles, such that different groups of 

investors demand different distribution rates from companies.25 Among these 

clienteles, large and affluent shareholders have the highest amount of control 

over dividend policies, because the loss of their investments may pose a threat 

to the company’s financial health and its market valuation.26  

It is thus clear that dividend taxation does not directly cause companies to 

affect their distribution structures, but one influence that tax policies do have 

over distribution is through their impact on the most affluent shareholders. 

In this light, the shift to the classical system will probably lead to a reduction 

in distribution rates, and this likelihood is supported by two reasons. First, 

Indian surveys that have been conducted in contexts with identifiable tax 

clienteles’ evidence that shareholders are motivated to reduce their tax 

burden, and that large shareholders and promoters hold far more influence 

 
21 Stewart C. Myers & Nicholas S. Majluf, Corporate financing and investment decisions when 

firms have information that investors do not have, 13 JOURNAL OF FINANCIAL ECONOMICS 

187–221 (1984). 
22 DC Mueller, A life cycle theory of the firm, 20 (3) JOURNAL OF INDUSTRIAL ECONOMICS 199-

219 (1972). 
23 Robert C. Higgins, The Corporate Dividend-Saving Decision, 7 JOURNAL OF FINANCIAL AND 

QUANTITATIVE ANALYSIS 1527–1541 (1972). 
24 Kose John & Joseph Williams, Dividends, Dilution, and Taxes: A Signalling Equilibrium, 

40 THE JOURNAL OF FINANCE 1053–1070 (1985). 
25 FRANCISCO PEREZ-GONZALEZ, Large Shareholders and Dividends: Evidence from U.S. Tax 

Reforms (2002), https://papers.ssrn.com/abstract=337640 (last visited Aug 24, 2020). 
26 Id. 
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over dividend distribution rates than smaller retail investors.27 One survey 

was conducted after an additional 10% tax was introduced on dividend income 

exceeding ten lakhs, leading to the creation of two tax clienteles despite the 

applicability of the DDT. It was found that in 370 of the 500 companies listed 

on the Bombay Stock Exchange, dividend payout was reduced, and this 

happened most noticeably in companies with significant inside ownership. 

This led the authors to conclude that affluent shareholders, and particularly 

promoters, want to reduce their tax liability, and can significantly affect the 

distribution decisions of corporate management.28 A second study was 

undertaken after the 2002 shift to the classical system, and it was found that 

a large number of retail investors shifted to companies with higher dividends 

because their income brackets led to a lower tax rate than the DDT. This leads 

to the conclusion that where tax rates are low, investors seek to maximize 

their gains. Despite this, the study found no evidence to suggest that firms 

altered their dividend pay out to meet the desires of their retail investors.29 

This indicates that with the reinstation of the classical system and the 

inevitable formation of tax clienteles, affluent investors will want to reduce 

their tax burdens, and will encourage companies to reduce their dividend 

distribution.  

Second, the changes made, or rather not made, to the Income Tax Act to 

accommodate the classical system have made it easier for corporate managers 

to cater to the tax minimisation desire of influential investors while also 

ensuring that they get their returns for investing in the company. The most 

prominent example of this is that the Buy-Back Tax (BBT) has not been 

abolished along with the DDT.30 Under section 115QA of the Act, unlisted 

companies, and since 2019 listed companies,31 are required to pay tax at the 

rate of 20% on the amount that they provide to investors when they buy back 

equity.32 Similar to the DDT, the earnings are exempt in the hands of 

shareholders to avoid double taxation. It is important to note that the rate of 

 
27 Sanjay Dhamija & Ravinder Kumar Arora, Impact of Dividend Tax Change on the Payout 

Policy of Indian Companies, 20 GLOBAL BUSINESS REVIEW 1282–1291 (2019); Shobhit 

Aggarwal, Dividend Tax Effects- Evidence from India, March 9, 2014. 
28 Dhamija and Arora, supra note 27. 
29 Aggarwal, supra note 28. 
30 Kashif Ali, Dividend Distribution Tax (DDT)- A complete journey, 114 TAXMANN.COM 

(2020). 
31 Mobis Philipose, Buyback tax: A loophole fixed or an anomaly made worse? MINT (2019), 

https://www.livemint.com/opinion/columns/buyback-tax-gap-fixed-or-anomaly-made-worse-

1562786500383.html (last visited Oct 18, 2020). 
32 Supra note 1, § 115QA. 
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BBT is significantly lower than the rate at which the affluent shareholders 

will now be taxed on dividend income. They thus have an incentive to prefer 

the buyback process over the receipt of dividend. It is suspected that 

companies will agree with such a request, and will buy back shares to reduce 

the overall tax burden.33 Indeed, such a suspicion is only confirmed by the 

fact that when an additional dividend tax of 10% was introduced for 

shareholders earning over ten lakhs per annum, companies did respond by 

increasing buyback activity.34 It may be argued that due to the 20% tax to be 

borne by them and the general procedural requirements of organising a 

buyback, companies may be disincentivised to go ahead with it. However, it 

must be noted that the overall tax being paid is likely to be lower in buyback 

transactions. Further, as this paper goes on to argue, even as companies are 

no longer the target of dividend taxation, their compliance burden has only 

grown more complicated.35  Consequently, it appears that the decision 

between buyback transaction and dividend distribution will be based on a 

fact-based cost benefit analysis, which will take into account particularities 

such as transaction costs, shareholder affluency and influence, and growth 

and leverage considerations. Such uncertainty compels one to consider other 

alternatives, and mandates a discussion about the possibility of companies 

using bonus shares instead. While bonus share issues reduce tax liabilities 

for both companies and investors,36 such issues are highly regulated in India, 

are only recommended under certain economic considerations, and do not 

provide any cash in hand to shareholders.37 Consequently, it appears that 

bonus share issues are equally subject to the fact-specific cost-benefit analysis 

discussed. 

Thus, under the classical system, and particularly under the terms of its 

introduction, dividend distribution rates are likely to reduce. Depending on 

 
33 Ali, supra note 30. 
34 Share Buybacks on Rise- Business News, 

https://www.businesstoday.in/magazine/focus/buyback-issues-has-risen-driven-by-

psus/story/241211.html (last visited Mar 10, 2021). 
35 See the paragraphs under the sub-title ‘Ease of Compliance’ below.  
36 Staff Writer, Allotment of bonus shares is not taxable: Karnataka HC, MINT (2021), 

https://www.livemint.com/money/personal-finance/allotment-of-bonus-shares-is-not-taxable-

high-court-11614946681922.html (last visited Mar 11, 2021). 
37 Bonus Shares: Meaning, Advantages and Disadvantages, LEARN ACCOUNTING: NOTES, 

PROCEDURES, PROBLEMS AND SOLUTIONS (2016), 

https://www.accountingnotes.net/shares/bonus-shares-meaning-advantages-and-

disadvantages/7398 (last visited Mar 11, 2021); Srinivas Shirur, Dilemma of Corporate 

Action: Empirical Evidences of Bonus Issue vs. Stock Split, 33 VIKALPA 35–48 (2008). 
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their particular debt and equity concerns, companies may choose to either 

retain the amount not distributed and reinvest it towards industrial 

development, to buy back the shares, or to issue bonus shares. However, since 

a decision to buy back shares is influenced by multiple factors38 and the 

issuing of bonus shares allows for the conservation and reinvestment of 

money,39 it is likely that the classical system will fulfil the government’s goal 

of increasing corporate retention and reinvestment better than DDT did. At 

the same time, it is important to consider how this potential fall in 

distribution rates will impact the valuation of Indian companies, and by 

extension the Indian equity market, in the minds of investors.   

C. IMPACT ON INVESTMENT  

The government has decided to abolish DDT because it was found to impede 

increased investment in the Indian equity market. Though the focus of the 

Ministry of Finance was on foreign investment, this section considers how 

both domestic and foreign investors are likely to respond to the shift.  

i. Domestic Investors 

Resident shareholders will perceive the abolishment of DDT as an advantage 

or disadvantage depending on the rate at which they are taxed. Investors 

previously bore the burden of DDT at the effective rate of 20.56%.40 After the 

implementation of the classical system, they will be taxed based on their 

income bracket, so investors with brackets under 20% will find the shift 

beneficial. On the other hand, for investors in the highest income bracket, the 

tax liability will increase by nearly 28%.41  

The literature on how investors respond to dividend taxation and policies has 

led to two important conclusions. First, investors wish to pay the least 

 
38 Justin Pettit, Is a share buyback right for your company? 79 HARVARD BUSINESS REVIEW 

141–7, 170 (2001); SARTHAK JENA, CHANDRA SEKHAR MISHRA & PRABINA RAJIB, Factors 

Influencing Share Buyback Decisions of Indian Companies (2016), 

https://papers.ssrn.com/abstract=2886739 (last visited Oct 18, 2020). 
39 Shirur, supra note 37. 
40 Ravindra Agrawal & Pratik Jain, New Dividend Tax regime in India – Nuances for different 

types of shareholders and practical challenges!!, 117 TAXMANN.COM (2020). 
41 Budget Analysis (Series 1) – Removal of Dividend Distribution Tax – BULWARK 

SOLICITORS, http://www.bulwarksolicitors.com/income-tax/budget-analysis-series-1-

removal-of-dividend-distribution-tax/ (last visited Aug 23, 2020). 
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amount of tax possible.42 Second, investors prefer companies with higher 

dividend pay-outs, because they would rather have the cash in hand,43 and 

because they are suspicious of corporate management spending retained 

profits to their own ends.44  

In cognisance of these conclusions, the likely responses of the two different 

categories of resident investors can be ascertained. As discussed above, 

studies suggest that investors who are now faced with higher tax rates are 

likely to use their influence to reduce dividend pay-outs. Since their interests 

are prioritised by companies, it is unlikely that they will cease to invest. They 

may be eager to buy back shares at a premium because of the tax advantage,45 

but even if this happens, it is unlikely that the equity market will be 

negatively impacted. Buybacks are expected to lead to an increase in share 

prices in the short term,46 and high prices are commonly interpreted as a 

positive signal that encourages investment in the company’s stocks.47 Thus, 

the overall investment levels will not be reduced.  

On the other hand, retail investors whose tax liability has reduced in the new 

framework are bound to seek increased distribution rates. While data 

suggests that this demand will not be met, people’s investment in the equity 

market will remain secure due to three reasons. First, as evidenced by the 

response to the 2002 shift to the classical system, investors are likely to move 

amongst companies to find a dividend policy that suits their needs instead of 

exiting the market.48 Second, the fall in the distribution rate is likely to be set 

off to some extent by the reduction in the tax liability, negating the overall 

reduction in dividend amount to some extent. Third, even if retail investors 

find that dividend distribution rates have fallen, so long as the investment 

remains objectively profitable and the equity market and company remain 

 
42 M. J. Brennan, Taxes, Market valuation and corporate financial policy, 23 NATIONAL TAX 

JOURNAL (1970). 
43 M. J. Gordon, Dividends, Earnings, and Stock Prices, 41 THE REVIEW OF ECONOMICS AND 

STATISTICS 99 (1959). 
44 Rafael La Porta et al., Agency Problems and Dividend Policies around the World, 55 THE 

JOURNAL OF FINANCE 1–33 (2000). 
45 Gustavo Grullon & Roni Michaely, Dividends, Share Repurchases, and the Substitution 

Hypothesis, 57 THE JOURNAL OF FINANCE 1649–1684 (2002). 
46 Monika Gupta, Share Buyback and Announcement Effects: An Industry Wise Analysis, 6 

FIIB BUSINESS REVIEW 43–50 (2017). 
47 P. THIRUMALVALAVAN & K. SUNITHA, Share Price Behaviour Around Buy Back and 

Dividend Announcements in India (2006), https://papers.ssrn.com/abstract=873986 (last 

visited Oct 18, 2020). 
48 Aggarwal, supra note 27. 
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stable, withdrawing from the market is not considered advisable.49 

Consequently, it is unlikely that domestic investment will be negatively 

impacted by the introduction of the classical system.  

ii. Foreign Investors 

The shift to the classical system means that non-resident shareholders will 

now be able to get credit for their dividend tax liabilities in their home 

countries,50 while previously they were unable to do so because the incidence 

of the DDT did not lie on them. The new system will tax their dividend income 

at 20%, which suggests a neutral impact in regards to rates. Additionally, 

India has Double Taxation Avoidance Agreements (DTAAs) with many 

countries, including the five countries where the largest number of investors 

in the Indian market reside, 51 and these agreements have beneficial rates 

that will reduce the investor’s tax liability even further. 52  Thus, it appears 

that for foreign investors, the implementation of the classical system is going 

to lead to a reduction in tax liability as well as a reduction in dividend 

amounts, which is similar to the situation of domestic investors with lower 

tax brackets.  

However, it has been theorised that for international investors, decisions are 

not quite as straightforward because domestic regulation, or their assessment 

thereof, affects responses to changes in dividend distribution. The priorities 

and responses of foreign investors are motivated by the level of investor 

protection they anticipate in each country.53 Where investors are well 

protected, they are relatively unbothered by lower dividends, because they 

 
49 Matthew Frankel CFP, When to Sell Stocks, THE MOTLEY FOOL (2018), 

https://www.fool.com/investing/how-to-invest/stocks/when-to-sell-stocks/ (last visited Oct 18, 

2020); Full Bio Follow Linkedin Follow Twitter Ken Little is the author of 15 books on the 

stock market, investing He is a former stocks & investing writer for The Balance Read The 

Balance’s editorial policies Ken Little, When Should I Sell My Stock?, THE BALANCE , 

https://www.thebalance.com/when-is-right-time-to-sell-a-stock-3140959 (last visited Oct 18, 

2020); Lisa Smith, Is Your Money Safer in the Market or Held as Cash?, INVESTOPEDIA , 

https://www.investopedia.com/articles/basics/09/cash-is-king.asp (last visited Oct 18, 2020). 
50  Pedro Gonçalves, Non-resident investors to benefit from India’s abolition of dividend 

distribution tax, INTERNATIONAL INVESTMENT (2020), 

https://www.internationalinvestment.net/news/4010032/resident-investors-benefit-india-

abolition-dividend-distribution-tax (last visited Aug 23, 2020). 
51     Niranjan Govindekar, Deepa Seth & Devdutt Thakkar, Abolition of DDT- You win some, 

you lose some!!, 114 TAXMANN.COM (2020). 
52    Gonçalves, supra note 50. 
53   Mohammed Alzahrani & Meziane Lasfer, Investor protection, taxation, and dividends, 18 

JOURNAL OF CORPORATE FINANCE 745–762 (2012). 
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have reason to believe that the laws will protect them against malpractices 

by managers, and are thus comfortable with profits being retained by 

companies. On the other hand, in countries with weak investor protection, 

the anxieties of the agency theory are far more palpable and investors seek 

higher dividends irrespective of what the tax costs may be.54 Sources suggest 

that India has poor, or at the very least unpredictable, investor protection,55 

and recent events have painted the country as unfriendly to foreign 

investors.56 In this scenario, international investors are likely to be dissuaded 

from investing by reductions in distribution rates. Thus, the classical system’s 

introduction may have the counterintuitive consequence of discouraging 

foreign investment if it causes a noticeable decrease in dividend distribution. 

The goal of increasing such investment will remain unfulfilled until the faith 

of investors in Indian regulations and implementation frameworks is 

improved.  

D. EASE OF COMPLIANCE 

Aside from the rate of taxation, it is also crucial to note that the incidence of 

DDT fell on companies. Even if it did not lead to an increased financial burden 

because the effects could be transferred over to shareholders, the compliance 

burden stayed with corporations. With the incidence being shifted over to 

shareholders, it would be reasonable to assume that the compliance burden 

will also be transferred. However, commentary about the recent abolition of 

DDT has strongly suggested that the compliance burden on both corporations 

and some categories of investors is more complicated under the classical 

model.57  

Companies will now be required to deduct tax (TDS) at 10% for payments over 

Rs 5000 to resident shareholders, and at 20% for all non-resident 

shareholders.58 This means that they will be required to keep records of all 

 
54 Id. 
55 J. Mulraj, No investor protection in India, @BUSINESSLINE, 

https://www.thehindubusinessline.com/markets/no-investor-protection-in-

india/article30360091.ece (last visited Oct 18, 2020). 
56 Ritesh Kumar Singh, India must end tax terror spooking foreign investors, NIKKEI ASIA 

(2020), https://asia.nikkei.com/Opinion/India-must-end-tax-terror-spooking-foreign-

investors (last visited Oct 18, 2020). 
57 Sankalp Malik & AA Jain, Abolition of DDT Vide Finance Act, 2020 and Its Impact, 117 

TAXMANN.COM (2020); Agrawal and Jain, supra note 40; Subham Kumar & Bhavesh Kumar, 

Taxability of dividends in the hands of shareholders – A half-baked solution?, 114 

TAXMANN.COM (2020). 
58 Supra note 14, §115A. 
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their investors that identify both categories clearly, and to deduct and deposit 

the correct amount of TDS, file timely TDS returns, and issue the related 

certificates to shareholders.59 Further, resident shareholders will need to be 

differentiated on two different lines. First, shareholders with dividend income 

under Rs 5000 will need to be excluded from the ambit of this process. Second, 

for shareholders who have not provided their PAN cards or whose KYC 

information is inaccurate, companies will be required to deduct TDS at a 

higher rate than 10%, following the provisions of Section 206AA.60 For non-

resident shareholders, companies may deduct TDS at a lower rate where the 

beneficial provisions of a DTAA are applicable. To do so, they will need to 

collect extensive documentation from the shareholders, and the deduction 

rates will end up varying from investor to investor due to them belonging to 

different countries.61 This complexity in compliance is likely to encourage 

companies to seek out mechanisms of reducing the burden. This may thus 

contribute another reason for companies to reduce distribution amounts, or 

to prefer buying shares back instead of making dividend pay-outs at all. 

However, the reduction in dividend distribution will not necessarily mean 

increased reinvestment, which is the end concern. A report drafted based on 

a World Bank study about tax developments in 183 countries concluded that 

the more time and resources businesses are forced to spend on tax compliance, 

the lesser time and resources can be invested in their projects, and this 

negatively impacts potential economic growth.62 Thus, the complicated 

compliance procedure under the classical system, as implemented, may 

incentivize companies to reduce distribution but its associated cost may hold 

back any potential increase in industrial investment and growth.  

The TDS provisions also increase the compliance burden on non-resident 

investors who seek to rely on the beneficial rates in DTAAs. Section 115A 

provides that foreign investors will not need to file tax returns in India if their 

total income is limited to dividend income and the withholding rate is higher 

than or equivalent to 20%.63 Thus, if the corporations deduct TDS at the 

beneficial rate applicable, the shareholder will have to file tax returns. On the 

other hand, if the company withholds tax at the statutorily determined rate 

without reference to DTAA provisions, then shareholders will be compelled to 

 
59 Agrawal and Jain, supra note 40. 
60 Supra note 14, § 206AA. 
61 Agrawal and Jain, supra note 40. 
62 PAYING TAXES. THE COMPLIANCE BURDEN, 44 (2011). 
63 Supra note 14, § 115A. 
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file returns to benefit from lower rates and have the excess tax amount 

reimbursed. It has been argued that for many retail foreign investors, the 

dividend income will not be significant enough to make this process practical, 

and such investor may then find the Indian investment market less than 

ideal.64 If the dividend amount plays a role in investors arriving at this 

finding, and the classical system simultaneously leads to reductions in 

dividend amount, then this perception of the equity market will be doubly 

reinforced.   

Aside from its impact on dividend distribution and investment, ease of 

compliance is an important consideration because it has a direct and well-

established connection with ease of collection for tax authorities. When tax 

administration systems are effective and convenient for payers, voluntary 

compliance increases, and lesser errors are made.65 Ease of collection has 

been a major consideration for the government in the past, and while the 

Finance Minister has expressed her belief that new technology will make 

collection from shareholders easier, the impact of convoluted compliance 

requirements is a distinct point that may merit consideration. Indeed, the 

significant consequences of difficult compliance have been recognised across 

the world,66 and have led to the creation of international organisations such 

as the OECD’s Forum on Tax Administration.67  

E. FAIRNESS OF DIFFERENTIAL BURDENS 

All investors will not face a uniform impact under the classical model. Two 

distinct lines of differentiation appear to exist. First, investors will now be 

taxed based on their income brackets instead of a uniform tax being levied on 

all dividend payments, which means that some investors will be forced to pay 

higher taxes than others. It has been argued that the highest effective tax 

rate is now being imposed upon the risk-taking and wealth-creating 

investors.68 On the other hand, it has also been submitted that this disparate 

impact is fair because the classical system allows for the rationale of 

 
64 Agrawal and Jain, supra note 40. 
65 Bernardin Akitoby, Improving Tax Collection, Raising Tax Revenue and Lessons in Tax 

Reform, 55 FINANCE & DEVELOPEMENT (2018), 
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66 PAYING TAXES. THE COMPLIANCE BURDEN, supra note 62. 
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administration/about/ (last visited Oct 18, 2020). 
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progressive taxation to be applied for dividends.69 In light of these differing 

conclusions, it becomes important to consider how equality should be 

understood for differential tax burdens.  

The Supreme Court of India has had multiple occasions to examine tax laws 

within the framework of Article 14 of the Constitution and the equality it 

promises.  In 1991, the Court examined what ‘equal protection of laws’ means 

for taxation, and held that the Article could not have “intended to compel the 

State to adopt an iron rule of equal taxation”.70 Instead, the rule of equality 

requires that the same means be applied to members of the same class, such 

that the law operates equally and uniformly amongst people in similar 

circumstances.71 Thus, the Indian Constitution has envisioned equality to 

mean equal treatment of equals, and not of unequals.72  

Indeed, equal treatment of people placed unequally may amount to indirect 

discrimination when it leads to one group facing a disparate impact as a 

consequence of seemingly neutral provisions.73 Such indirect discrimination 

has been recognised as a violation of Article 14 by the Supreme Court.74 The 

Court has discussed this in the context of tax law and has held that where 

persons who are essentially dissimilar are taxed uniformly, it may amount of 

discrimination and “refusal to make a rational classification may itself in some 

cases operate as denial of equality”.75 

Thus, progressive taxation which seeks to impose different tax burdens based 

on the income levels of investors is not only permissible but to do otherwise 

may be equitable. The Supreme Court has discussed the permissibility of 

progressive taxation on multiple occasions,76 and as early as 1958, the 

Calcutta High Court affirmed its constitutionality, and found it to be “a 

 
69 Kavit Vijay, All about Dividend Income and Dividend Distribution Tax i.e DDT, VJM & 

ASSOCIATES (25 May2020), https://vjmglobal.com/blog/income-tax/dividend-distribution-tax-

and-dividend-income/ (last visited Aug 25, 2020). 
70 Spences Hotel (P) Ltd. v. State of W.B., (1991) 2 SCC 154. 
71 Id. 
72 K.T. Moopil Nair v. State of Kerala, (1961) 3 SCR 77. 
73 Sandra Fredman, Substantive equality revisited, 14 INT J CONST LAW 712–738 (2016). 
74 Gautam Bhatia, Navtej Johar v Union of India: Rethinking Rajbala, and the Way Forward, 

INDIAN CONSTITUTIONAL LAW AND PHILOSOPHY (2018), 

https://indconlawphil.wordpress.com/2018/09/15/navtej-johar-v-union-of-india-rethinking-

rajbala-and-the-way-forward/ (last visited Oct 18, 2020). 
75 State of Kerala v. Haji K. Haji Kutty Naha, AIR 1969 SC 378. 
76 Jindal Stainless Ltd v. State of Haryana, (2017) 12 SCC 1. 
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practical and reasonable system of classification”.77 The Court also went on to 

say that a flat rate applicable across groups would be the “most inequitable 

arrangement”.78  

In this framework, it seems clear that the classical system is to be preferred 

over the DDT, which forced people from different income groups to bear the 

same amount of tax irrespective of how it impacted them. One may argue that 

when the classical system is applied, the investors affected are the ones who 

generate the most wealth, and unequal impact may dissuade them from 

investing. However, it is well established that the taxation law requires the 

state to balance various social and economic interests and values, and the 

state has the power to decide “what economic and social policy it should 

pursue and what discriminations advance those social and economic 

policies”.79 The classical system is oriented towards social equality and wealth 

redistribution,80 and the state is entitled to prioritise these goals.  

The second line of differentiation is that resident and non-resident inventors 

are not being treated equally. Given that at least some domestic investors will 

be forced to pay higher taxes, while foreign investors will never be asked to 

pay more than 20%, it has been argued that the new model has created an 

uneven playing field that is discriminatory and discouraging for Indian 

investors.81 

However, it is a settled position today that the state has wide latitude when 

it comes to determining classifications of persons for taxation purposes.82 

Non-resident investors are being taxed at a fixed rate which is lesser than the 

rates for some tax brackets, and are even being allowed to benefit from lower 

rates if found eligible under DTAAs because the state is pursuing its stated 

objective of incentivising foreign investment into the Indian equity market. 

Increased inflow of foreign investment is expected to have a positive impact 

 
77 Seth Sukhlall Chandanmull v AC Jain, 1959 SCC OnLine Cal 161. 
78 Id. 
79 P.M. Ashwathanarayana Setty v. State of Karnataka, (1989) Supp. (1) SCC 696. 
80 Shamika Ravi, Progressive taxation will help bring down income inequality, MINT (2019), 

https://www.livemint.com/politics/policy/progressive-taxation-will-help-bring-down-income-

inequality-1563304144418.html (last visited Oct 18, 2020). 
81 Budget Analysis (Series 1) – Removal of Dividend Distribution Tax – BULWARK 

SOLICITORS, supra note 41. 
82 Elel Hotels and Investments Ltd. v. Union of India, (1989) 3 SCC 698. 
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on the country’s economic welfare,83 and there is no competing interest of 

social welfare with regards to non-resident investors. Consequently, even if 

the resident and non-resident investors are being treated differently, the 

state is entitled to do so in light of the economic ends it is pursuing.  

F. CONCLUSION 

The question of how well the classical system responds to the major 

considerations behind dividend policy is seemingly met with an array of 

responses. The classical system meets concerns of welfare and equity far 

better than the DDT, and also has the potential of encouraging profit 

retention better. On the other hand, lower distribution rates may undermine 

the policy of encouraging foreign equity investment. Further, the complicated 

compliance requirements may restrict the reinvestment of retained income 

by companies and discourage non-resident investors.  

However, when the actual causes behind the problems are considered, a 

clearer picture emerges. Foreign investment will not be held down if the 

perception of India is changed to be more investor-friendly. The improvement 

of investor protection is a distinct goal that is being pursued simultaneously, 

and World Bank data suggests that this pursuit has been successful.84 

Similarly, difficult tax administration and compliance are caused not by the 

classical system itself, but by the way in which it has been implemented. The 

necessity of simplifying tax compliance has been recognised by the state and 

is being pursued via both technological innovation85 and modifications in the 

law.86 The shift to the classical system is then best understood as a part of 

broader tax reforms, with interconnections between the different limbs.  Seen 

in this light, the classical system being put into place in 2020 is better suited 

to meet all four policy considerations in comparison to DDT. If pursued in 

 
83 Ana Balcão Reis, On the welfare effects of foreign investment, 54 JOURNAL OF 

INTERNATIONAL ECONOMICS 411–427 (2001). 
84 Open Trade and Competitiveness Data: India, THE WORLD BANK, 

https://tcdata360.worldbank.org/countries/IND?indicator=648&viz=line_chart&years=2007,

2017&country=IND (last visited Oct 18, 2020). 
85 Sindhu Hariharan, Income Tax Filing: As tech simplifies tax compliance, CAs worry, THE 

TIMES OF INDIA, July 10, 2019, https://timesofindia.indiatimes.com/business/india-

business/as-tech-simplifies-tax-compliance-cas-worry/articleshow/70149899.cms (last visited 

Oct 18, 2020). 
86 Sumita Kale, Taxing times: Compliance complexity a big challenge for businesses, THE 

FINANCIAL EXPRESS (2019), https://www.financialexpress.com/opinion/explained-here-is-

how-tax-compliance-complexity-is-the-challenge/1682478/ (last visited Oct 18, 2020). 
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consonance with stronger investor protection and efficient compliance 

systems, this shift has the potential to be both beneficial and sustainable. 
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III. 

THE ARBITRATION OF 

ANTITRUST DISPUTES:  A 

COMPARATIVE ANALYSIS 

BETWEEN THE UNITED STATES 

AND INDIA. 

Milind Yadav 1 

This paper is doctrinal research on the jurisprudential 

understanding of arbitrability of an antitrust dispute 

between India and the United States. The Indian legal 

jurisprudence has been limited in its approach to the 

arbitrability of antitrust disputes on both legislative and 

judicial fronts. The paper strives to fill that void and 

presents a realistic perspective through fundamentalism 

and comparative analysis. To engage with the void, the 

paper utilizes a general understanding of arbitration in 

both the legal systems to answer the specific question 

concerning the arbitrability of the antitrust dispute. The 

critical comparative analysis provides a difference in 

fundamental prioritization between public policy and 

private agreement. That is further investigated in the paper 

based on the merits of differences in the structure of the 

capital market. 

 

 

CITATION: M. YADAV, “The arbitration of anti-trust disputes”, (Vol 1, 2021), 

pp. 49.  
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In the present capital-driven era, as the baton to manage disputes is being 

transferred from a court driven process to arbitration, the understanding of 

antitrust disputes in the civil legal system has also changed drastically. Until 

the mid-80s, antitrust disputes were considered non-arbitrable in the United 

States. In 1985, Mitsubishi v. Soler Chrysler Plymouth2 set the stone to 

revolutionize the judicial stand to let antitrust disputes be settled through 

arbitration. Now, the United States’ legal system encourages the usage of 

arbitration for antitrust matters over a court trial, as it believes that the 

parties in disputes are more capable to resolve the matter with their special 

knowledge than a judge in the court. The arbitrability of antitrust matters 

has helped disputed parties to resolve their concerns as per their 

requirements effectively and less expensively without compromising their 

confidential information. While the American legal system has established 

the stance, the apex court of India has not yet scrutinized the legality of using 

arbitration to settle antitrust disputes. Thereby, judicial acceptance to 

arbitrate antitrust disputes is not as established in India as in the United 

States. The Indian justice system prioritizes larger public interest over 

contractual obligations between the parties and prescribes court proceeding 

if public policy is at risk out of the dispute. 

 

A.  SCOPE OF ARBITRATION OF ANTIRUST DISPUTES IN THE 

UNITED STATES  

 

New York Court of Appeals in the 1968 case of Aimcee Wholesale v. Tomar 

Prods3 (AIMCEE), held that arbitration is not viable for the state’s antitrust 

policy as judicial control is an essential part of the statutory scheme. The 

issue was on arbitrability of state law antitrust violations when parties have 

already agreed to submit it to arbitration. The court was of the view a 

statutory scheme like antitrust law cannot be subjected to commercial 

arbitration due to inherent involvement of public policy. Aimcee case was one 

of first two cases that discussed appropriateness of arbitration in antitrust 

 
2 473 U.S. 614 (1985). 
3 AIMCEE Wholesale v. Tomar Prods, N.Y.S.2d 968 (1968). 
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disputes, the other was American Safety Equipment4 case that established 

the American Safety Doctrine.  

The doctrine was followed for a long time to prohibit the usage of arbitration 

to resolve antitrust disputes. It viewed that antitrust disputes are not 

arbitrable because commercial contracts are possible to emerge from coercion 

and denying the jurisdiction of courts over private arbitration can disrupt the 

market structure. While limiting the power of the courts would have merely 

enforced the awards established by arbitration proceedings based on 

standards set by these individual institutions cannot be in the interest of 

justice. As institutionalized arbitration have own standards to execute a 

proceeding that often does not align with the state laws. The decision of an 

institutional arbitrator tends to be binding and cannot be reviewed by a court 

as the arbitration proceedings are not recorded in an absolute sense that 

could be scrutinized by the court on the merits of the decision Further, a mere 

justification that an arbitrator would be a reasonable man who would bring a 

reasonable conclusion in the dispute is not enough to satisfy the possibility of 

bias and personal interest of an arbitrator that may execute coercive 

outcomes for one of the parties. As arbitration proceedings seek dispute 

resolution where confidential information is not compromised, it is highly 

likely that a party may not have met up the standards set in antitrust laws 

and may course to frivolous delay in the outcome of the proceeding.5 There 

was inherent distrust to proceed with a commercial dispute without the 

scrutiny of the established law, however, the stance was revolutionized with 

a pro-arbitration stance by a case that is still used as the precedent to observe 

arbitrability of antitrust disputes. 

The Mitsubishi Case6 set the stone to turnover jurisprudence behind 

arbitrability of antitrust disputes. The judgement was need of the time with 

the rapidly growing era of globalisation, liberalization, and 

commercialisation. 

The facts of the case are as follows -Soler Chrysler-Plymouth Inc. entered into 

a distributor agreement to sell Mitsubishi Motors Co. manufactured vehicles 

in a designated county. The agreement provided that in case of disputes or 

differences which may arise between the parties, the matter shall be resolved 

 
4 American Safety Equipment Corp. v. Maguire, 391 F2d 821. 
5 John Finn, Private Arbitration and Antitrust Enforcement: A Conflict of Policies, 10 Boston 

College Law Review 413-414 (1969). 
6 Mitsubishi Motors Co. v Soler Chrysler-Plymouth Inc, 473 U.S. 614 (1985). 
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by arbitration in Japan as per rules and regulations of the Japan Commercial 

Arbitration Association. Due to some inconsistencies in the sale, Soler started 

selling the cars out of the country to meet the sale volume. But Mitsubishi 

refused to allow this transhipment in areas that are not covered under the 

agreement. Attempts to resolve the dispute in personal capacity failed, so 

Mitsubishi finally filed the case in U.S. District Court to compel Soler to 

arbitrate the matter as per the agreement deed. However, Soler filed a 

counterclaim against Mitsubishi, including antitrust violation under the 

Sherman Act. The district court allowed arbitration of all the claims in the 

case, except the antitrust claim. The court opinionated that precedents firmly 

hold that antitrust disputes cannot be arbitrated. Aggrieved by the same, 

Mitsubishi filed an appeal before the Court of Appeals to allow arbitration of 

the antitrust claim as well. 

The Court of Appeals opinionated that world trade cannot be governed by our 

terms and our courts. Complexity cannot ward of arbitration as they have 

expertise and adaptability to deal with matters. Further, even if arbitration 

is allowed, courts would still have the authority to look into the matter at the 

enforcement stage to ensure legal requirements are met by the parties. By 

agreeing to arbitrate a statutory claim, the party does not forgo the 

substantive rights afforded by the statute; it only submits to their resolution 

through arbitration, rather than a judicial forum. By agreeing to arbitrate 

disputes in an agreement, the party trades the opportunity for review of the 

courtroom for simplicity, informality, and expedition of arbitration. 

Although the Court limited its decision to international sales agreements and 

expressly declined to address agreements to arbitrate arising from domestic 

transactions, the logic and wide-ranging nature of the opinion strongly 

suggested that the same result would follow in the cases arising under 

domestic agreements. Subsequent case law now makes it clear that the 

reasoning of Mitsubishi applies to domestic as well as international antitrust 

disputes.7 

 

 

 

 
7 Thomas Brewer, The Arbitrability Of Antitrust Disputes: Freedom To Contract For An 

Alternative Forum, 66 Antitrust Law Journal 99 (1997). 
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B. SCOPE OF ARBITRATION OF ANTIRUST DISPUTES IN INDIA  

 
In India, the jurisprudential understanding of arbitrability of antitrust 

disputes is not established by the legislation or the judiciary. However, the 

Supreme Court has dealt with the scope of arbitrability in several other cases 

that establish a firm jurisprudence to analyse the arbitrability of the anti-

trust dispute. The jurisprudence differentiates commercial disputes into two 

categories – namely, rights in rem and rights in personam. The jurisprudence 

holds that the arbitrability of a dispute in question before the court would 

depend on the alleged fraud. Critical application of the set principles on 

arbitration and public policy constructs a reasonable path to indulge in 

validity and scope to arbitrate antitrust disputes in India.  

The Supreme Court in 20038 took a pro-arbitration stance that was presumed 

to be the “Mitsubishi case” of India, though the case did not concern an anti-

trust issue. The apex court found that when an arbitration clause exists in 

the agreement, the civil court has to mandatorily transfer the dispute to the 

arbitration tribunal in the interest of justice. Once it is held that the civil 

court has no jurisdiction after an application under Section 8 of the 

Arbitration and Conciliation Act, it must refer the case for arbitration without 

any further delay. Further, if a party objects to the applicability of the 

arbitration clause in the agreement to the facts of the case, the same must be 

decided by the arbitrator.  

However, the above-mentioned decision was reversed in N. Radhakrishnan 

v. Maestro Engineers9, where the Supreme Court despite having found that 

the subject matter of the suit was within the jurisdiction of the Arbitrator, 

held that the court, as opposed to Arbitrator, was the competent forum to deal 

with the dispute raised by the parties. Financial malpractice and collusion 

are weighty allegations having criminal repercussions, the arbitrator’s 

powers are limited to the contractual obligations that cannot be reasonably 

effective to deal with such allegations. Thereby, the court is the right forum 

guided by constitutional powers to deal with such matter. 

The judicial understanding in N. Radhakrishnan v. Maestro Engineers was 

reiterated in the Booze Allen & Hamilton Inc. v SBI Home Finance Ltd10. 

 
8 Hindustan Petroleum Corpn. Ltd. v. Pinkcity Midway Petroleums, (2003) 6 SCC 503. 
9 N. Radhakrishnan v. Maestro Engineers, (2010) 1 SCC 72. 
10 Booze Allen and Hamilton Inc. v. SBI Home Finance Limited and Others, (2011) 5 SCC 

532. 
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The court established that ‘all disputes relating to rights in rem are required 

to be adjudicated by courts, even if the claim is covered by an arbitration 

agreement. 

Every civil or commercial dispute that can be decided by a court, is in 

principle capable of being adjudicated by arbitration unless the jurisdiction 

of the tribunal is excluded either expressly or impliedly. The court, where 

such dispute is raised, must observe the nature of the dispute to decide the 

scope of arbitrability. Nature is identified between rights in rem and rights 

in personam. While rights in personam are rights available against specific 

individuals whereas rights in rem are rights against the world at large. Court 

held that only rights in personam were arbitrable as the party in a dispute 

seek redressal merely about the contract between them and such redressal is 

rightfully within the jurisdiction of an arbitration tribunal. However, rights 

in rem involve questions of public policy and public interest. Thereby such 

disputes are capable to impact individuals/parties that are not part of the 

contract and hence are not bound to be resolved by the arbitration agreement.  

C. UNDERSTANDING THE ARBITRABILITY OF ANTITRUST 

DISPUTES IN INDIA  

As mentioned earlier, the apex court of India is yet to establish its 

jurisprudential stand on arbitration of antitrust matters. However, the stand 

of the apex court can be inferred from the jurisprudence of the judicial system 

on arbitration established by precedents.  

Antitrust laws are laws that protect the rights of the individual against the 

world at large as they prevent attempts to restrict trade and monopolization11 

that inherently affect the fair practises in a capitalist market. Monopolization 

of goods and services leads to control of that entity by a few corporate giants 

and prevents the practice and implementation of fair-trade practises. The 

corporate monopoly has the inherent power to affect the demand and supply 

structure and thereby manipulate the price and quantity of the goods 

available in the market. Considerable manipulation in the consumer 

behaviour can be observed if the goods have significant penetration in 

consumer needs.  

 
11 Sherman Antitrust Act (1890), Section 1&2 (United States). 
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Considering the effect of monopolisation on the capitalist market structure, 

it is argued that antitrust disputes inherently involve questions of public 

policy and “relies largely on public enforcement by state’s authorities 

designated to investigate and prosecute a violation of antitrust laws”12. An 

antitrust violation usually involves a breach of trust, financial malpractices 

and white-collar crimes which cannot be scrutinized by arbitration. As an 

arbitrator is a ‘creature of contract’, he lacks the authority to investigate such 

violations with his limited powers. Unlike an arbitrator, the judicial system 

has statutory powers to investigate the allegations beyond the already 

available evidence. The statutory power to investigate antitrust matters is 

given to the Competition Commission of India (“CCI”). In the case of Union of 

India v Competition Commission of India13, the court held that CCI’s focus 

and scope of the investigation is very different from the arbitral tribunal. The 

High Court clarified that the tribunal is allowed only to adjudicate the rights 

in personam as part of the dispute and not the part that deals with the public 

policy. The alleged fraud in such matters generally falls out of the arbitrator’s 

jurisdiction as antitrust disputes arise out of breach of public policy rather 

than the disputed contract. The court relied on an earlier judgement14 about 

the Monopolies and Restrictive Trade Practises Act, 1969, where the court 

clarified that remedies under the Act were in addition to the remedies 

available in the arbitration laws. However, this earlier judgment tends to 

disregard the non-arbitrability of rights in rem. But the same is not reiterated 

by the High Court in the present case. The court clarified that several 

provisions of the Competition Act like Section 3 deals with aspects that have 

bearing on public interest. The same cannot be resolved by an arbitration. 

However, the part of the same dispute that deals with “abusive conduct by a 

dominant enterprise” related to right in personam and the same may be 

arbitrated. 

A similar rationale is followed in the recent case of Vidya Drolia v. Durga 

Trading Corpn15 where the Supreme Court established the four-fold test to 

determine the arbitrability. The court held that a dispute that affects third 

party rights, against the public interest, or nature of dispute stated non-

arbitrable by a mandatory statue cannot be arbitrated. However, the court 

 
12 Vera Korzun, International Arbitration and Domestic Antitrust: Natural Progression or 

Random Alliance, CPI Antitrust Chronicle 2 (2019). 
13 Union of India v. Competition Commission of India, AIR 2012 Del 66 (India). 
14 Man Roland v. Multicolour Offset, (2004) 7 SCC 447. 
15 Vidya Drolia v. Durga Trading Corpn, (2019) 20 SCC 406. 
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clarified that “when the cause of action and subject matter of the dispute 

relates to actions in rem, that do not pertain to subordinate rights in 

personam that arise from rights in rem”. Following the rationale, an antitrust 

dispute may now proceed with two directions simultaneously. This approach 

by the court is unprecedented, as earlier judgments have held that a dispute 

cannot be simultaneously proceeded by two different fora of dispute resolution. 

The court in this case clarified that the rights in personam part of antitrust 

dispute can be sent for an arbitral proceeding. However, the rights in rem part 

of the dispute have to mandatorily be resolved by the judicial system. Because 

antitrust matters involve an attempt to monopolise the free market that 

directly affects the livelihood of the general public. For example, the monopoly 

of healthcare products would directly affect the general public as they would 

be forced to buy medicines at the exploitative prices set by the manufacturer. 

In such cases, an arbitrator cannot bring ‘justice’ to the larger public with his 

limited powers, but he may proceed with the private interest of the disputed 

parties.  

A victim of antitrust violation may be forced by the violator to proceed with 

arbitration if an arbitration agreement exists between them and that 

agreement stands applicable to dispute. However, considering judicial 

precedence established in Booze Allen it is argued that arbitration of antitrust 

disputes would not be allowed in India. It is further argued that antitrust 

disputes involve rights in rem and the nature of the dispute is ‘serious’ in 

nature that cannot be proceeded through arbitration. In the recent case of 

Ayyaswamy v. Paramasivam16 apex court held that the court may refuse to 

send the matter for arbitration if (i) allegations of fraud are serious enough 

to make ‘virtual case’ of criminal offence (ii) allegations are so complicated 

that it can only be decided by a civil court on appreciation of evidence. Since 

a matter of antitrust dispute requires a detailed investigation of financial 

transactions and contractual relations, they can only be tried by a civil court 

and not an arbitration tribunal.  

It is argued that a party of an antitrust dispute still has the right to approach 

the arbitration tribunal if an arbitration agreement exists to cover the dispute 

however the same shall be transferred to the jurisdiction court by the 

tribunal. The jurisprudential understanding and rule of law17 states that if 

an arbitration agreement exists then the dispute must be first raised before 

 
16 Ayyaswamy v. Paramasivam, (2016) 10 SCC 386. 
17 Arbitration and Conciliation Act (1996), Section 16 (India). 
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the Arbitral Tribunal. The tribunal as per procedure would then use the 

doctrine of Kompetenz-Kompetenz to establish its competence to proceed with 

the dispute. Generally, the tribunal establishes its jurisdiction and proceed 

with the matter but in case of an antitrust dispute, the tribunal would deem 

the matter to be outside of its jurisdiction under the doctrine and transfer the 

same to a civil court. Further, if a party approaches the court against the 

dispute and the opposite party submits to the court that an arbitration 

agreement exists to resolve the dispute. The court would then generally 

transfer the matter for arbitration, however, in case of antitrust dispute the 

court would hold the matter to be non-arbitrable and proceed with judicial 

proceedings. Thereby, a party may choose to take the antitrust dispute for 

arbitral proceeding if an arbitration agreement exists, however, the 

jurisdictional authority to try such a dispute would still lay with the civil 

court. 

D. PRIORITIZE PUBLIC POLICY OR THE ARBITRATION 

AGREEMENT –  THE RIGHT STANCE? 

Arbitrability of antitrust disputes is still a debatable concept across states 

due to the attached public policy concern involved in these private disputes. 

The United States has prioritized the resolution of a dispute through an 

established agreement between the parties while India has opted to 

scrutinize the dispute through a court proceeding at the cost of not enforcing 

the arbitration agreement between the parties.  

Through a pro-arbitration stance, it can be argued that scrutinizing an 

antitrust dispute in a court of law instead of referring the matter for 

arbitration is against the enforceability of private agreements. Considering 

antitrust litigation is time-consuming and expensive, the corporate 

environment is not inclined to pursue in-court proceedings.18 A court cannot 

be the ideal platform to scrutinize private disputes considering their 

inflexibility and lack of confidentiality. Since antitrust disputes require 

intensive analysis of financial transactions of the parties, they are bound to 

lose the confidentiality of their commercial agreements. With confidential 

information coming public domain, the parties will lose in the competitive 

market. The modern legal system provides personalised judicial proceedings 

that are fact-intensive and help the courts deliver party-centric justice in an 

 
18 Donald Baker & Marl Stabile, Arbitration of Antitrust Claims: Opportunities and Hazards 

for Corporate Counsel, 48 The Business Lawyer 396 (1993). 
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absolute sense. In theory, such an approach facilitates fact-specific liability 

and remedies. But in practice, it leads to judicial ambiguity on points of law 

subjecting the aggrieved parties to uncertain precedents.19 The uncertainty 

is derived from the “rule of reason” standard applied by a ‘generalist’ judge 

that leads to open-ended inquiry and disclosure of confidential information in 

the public domain. It makes it notoriously difficult for an aggrieved party to 

extract legal rules from individual court opinions. Such a cumbersome process 

in-itself deprives effective remedy and puts the victim party in a state of 

‘revictimization’.  

However, the public policy issues attached to antitrust disputes raises 

reasonable concerns against referring anti-trust disputes for arbitration. 

Arbitrator being a creature of contract cannot be relied on to issue relevant 

relief and suitable order in the larger public interest. The sense of justice is 

not the fundamental principle that an arbitrator works. It is highly uncertain 

that the larger public would submit their grievances to a private body. 

Therefore, the question is to opt between protecting the rights of individual 

corporate personalities or the public at large. The pro-arbitration stance is to 

protect the enforceability of the arbitration agreement and to prioritize the 

interest of the parties. However, in antitrust disputes, the interest of the 

aggrieved general public might not be fully protected by arbitration 

proceeding considering the complexity involved and limited power of the 

arbitrator. Therefore, even the New York Convention prescribes that 

arbitration agreement can be put aside for public policy. In a pro-arbitration 

legal stance, the court has limited power to enforce the award set by the 

tribunal without getting into the merits of the dispute. Such a stance, though 

being less time consuming, infringes the inherent right to seek substantive 

remedy through legal provisions.  

An antitrust dispute is often a multi-faceted commercial dispute that involves 

a breach of legal and contractual obligations. In the United States, such 

disputes would be sent for arbitration in an absolute sense, however, the 

situation becomes complicated in the context of India due to the non-

arbitrability of antitrust disputes. A solution that could strike balance 

between private interest and public policy is to split the matter and transfer 

the realm of non-antitrust nature to the arbitration. However, legal precedent 

prevents such a division of matter and holds that a dispute should be tried as 

 
19 Rohit Chopra & Lina Khan, The Case for "Unfair Methods of Competition" Rulemaking, 87 

The University of Chicago Law Review 359 (2020). 
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a whole and not in bits and pieces. Thereby, the applicability of the 

arbitration agreement holds invalid even if certain parts of the dispute were 

arbitrable within the judicial understanding. Such a standpoint towards a 

lack of confidence in private dispute resolution forum and defeat the purpose 

to indulge in an arbitration agreement. 

E. CONCLUSION 

The arbitrability of an antitrust dispute is a point of heated debate in legal 

discourse as such disputes inherently affect the larger public interest. The 

pro-arbitration stance states that the fact that such disputes arise from 

private contracts they must be left to be resolved by the parties in disputes 

without considering the nature of the dispute as they are in the best position 

to find an effective remedy that is mutually beneficially. However, the pro-

public policy stance is hesitant to shift the responsibility to protect public 

policy on ‘a creature of contract’ with limited powers. It argues that though 

dispute emerged out of contractual inconsistencies, the effect of the dispute is 

not limited to the aggrieved party and referring such matter for arbitration 

is against the interest of justice and defeats the purpose of the established 

legal system. While the pro-arbitration stance of the United States is 

established for a considerable period and tends to be reconciled with their 

legal system, India is yet to establish its stance on the subject but the 

inference from related jurisprudence establishes that the State considers 

itself to be a ‘welfare state’ in stricter sense and it not willing to validate 

arbitration agreement at cost of public welfare. The merits of both ideological 

jurisprudential stances establish their rationale and holding one right and 

another wrong is not possible out of the limited discourse on the subject.
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THE ‘OPT-OUT’ & ‘OPT-IN’ 

OPTIONS: PROBING INTO THE 

REPORT OF THE WORKING 

GROUP ON GROUP INSOLVENCY 

Devansh Rathi1 

Since the advent of the Insolvency & Bankruptcy Code in 

2016, a need for transmuting from standalone insolvency to 

group insolvency was considered in the backdrop of rising 

cases involving the insolvency of companies within groups. 

The Working Group on Group Insolvency submitted its 

report, rendering an elaborative framework to be followed 

in cases when entities within a group become insolvent. One 

such attribute was the option to ‘opt-out’ and ‘opt-in’ by the 

group entities from and to the group insolvency proceedings 

respectively. However, the Working Group has failed to 

comprehend the impending irregularities and difficulties if 

these options, without any alterations, are availed. This 

paper has highlighted how the opt-out options have been 

half-heartedly adopted by the Working Group. Moreover, 

the procedure to be followed in case of ‘Opt-In’ has been 

completely overlooked by the Working Group. This piece 

aims at answering the aforementioned anomalies in order 

to make the report of the Working Group full-proof. Since 

the report and the jurisprudence of group insolvency in 

India are in its nascent stage, any alterations made at the 

moment would be more feasible as compared to when the 

same has become part of the Code.  
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      The ‘Opt-Out’ & ‘Opt-In’ Options 

ARBITRATION & CORPORATE LAW REVIEW – VOL 1 (2021) 61 

 

Short Article 

In the world of globalization and extensive conglomerates, it has become 

imperative to develop a framework which deals with financially distressed 

entities within a group in a coordinated fashion. However, the extant 

mechanism for the resolution process and the liquidation of these entities 

offered under the Insolvency & Bankruptcy Code of 2016 (“Code”) is 

restricted to only single entities, which fall within the boundaries of India. 

The absence of such a holistic framework was sensed when entities within the 

group of Videocon1 and IL&FS2 among many others were brought before the 

Adjudicating Authority (“NCLT”). This eventually led to the fruition of 

certain group insolvency principles, which were non-uniform and varied from 

case to case. To counter the same and to shed light on the emerging group 

insolvency practice in India, the Working Group on Group Insolvency (“WG”) 

submitted its Report on 23rd September 2019 to provide a standard approach 

to be undertaken in group insolvencies.3 It endorsed a structure that would 

smoothen the process of corporate restructuring and liquidation for the debt-

ridden entities of a group but is confined to only domestic entities in the 

absence of cross-border regulations. The WG left it to the discretion of the 

individual entities whether to be a part of the group insolvency or conduct it 

on a stand-alone basis. In the backdrop of the same, options for opting-out & 

opting-in have been inscribed to allow the parties to switch from group 

proceedings to a stand-alone proceeding and vice-versa. 

This paper is broadly divided into two parts – ‘Opt out’ option and ‘Opt in’ 

option. The author will aim to highlight certain anomalies that may arise in 

the implementation of these two options that were left unattended by the WG. 

The writing will also stress on answering these inconsistencies alongside, and 

succinctly explaining the framework bolstered by the WG. This paper is based 

on the assertion that the following inconsistencies and their solutions will be 

plausible in cases where group companies are highly operationally dependent 

on each other. 

 
1 State Bank of India & Anr. v. Videocon Industries Ltd. & Ors., (2019) MA 1306/2018 in C.P. 

No. 02/2018. 
2 Union of India v. Infrastructure Leasing & Financial Services Ltd. & Ors., Company Appeal 

(AT) No. 346 of 2018.  
3 Insolvency and Bankruptcy Board of India, The Report of the Working Group on Group 

Insolvency 2019, (Dec. 24, 2020, 7:00 PM), https://www.ibbi.gov.in/uploads/whatsnew/2019-

10-12-004043-ep0vq-d2b41342411e65d9558a8c0d8bb6c666.pdf. 
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A. ‘OPT-OUT ’:  MATTERS CONSIDERED & ISSUES LEFT IN THE 

LURCH – 

The WG laid down the implementation of the entire framework into two 

phases. The first phase will include procedural coordination mechanisms 

(“PCM”) and rules against perverse behaviour. It works on the rationale of 

reducing the costs of the formal insolvency process by avoiding duplication of 

efforts and ultimately leading to maximization of assets of the group entities. 

The second phase, which relates to substantive consolidation and cross-border 

insolvency, will be implemented at a later stage, depending on evaluation of 

its necessity and from the experience of executing the first phase. Another 

reason why the substantive consolidation is not recommended at present is 

that it does not adhere to the principles of asset partitioning and separate 

legal entity which are respected by PCM. 

PCM consists of the following parts – a joint application, a group Committee 

of Creditors, a single NCLT & Insolvency professional (“IP”), communication 

& information sharing, and group coordination proceedings. Moreover, the 

group coordination proceedings will be governed by a framework and will be 

permitted at the discretion of the Committee of Creditors (“CoC”) of the 

entities undergoing Corporate Insolvency Resolution Process (“CIRP”). This 

framework may include how a group coordinator will be appointed, tactics for 

requesting a common resolution plan, opt-out and opt-in options, et cetera. 

Ergo, opt-out and opt-in options are a part of the PCM. Moreover, only 

communication and information sharing will be mandatory and the rest of 

the PCM will be enabling. 

The following paragraphs will deal with inconsistencies arising out of the ‘opt-

out’ options: 

i. The half-explained rationale  

The WG stated that the commercial wisdom of the CoC of the specific entity 

will be paramount in considering whether being a part of the group insolvency 

will be value augmenting for that individual entity or not. The CoC can avail 

the same by vote of a majority. In the absence of any specified threshold, it 

will be safe to presume that the same will be 66% of the majority.4 

 
4 Insolvency and Bankruptcy Code, 2016, §§12(2), 22(2), 27(2), 30(4), No. 31, Acts of 

Parliament, 2016. 
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However, the WG has not taken into consideration the outlook of resolution 

applicants. In a group company where the entities are operationally 

dependent on each other, the resolution applicants may devise a common 

resolution plan that will include all the entities of the group. Since the 

functioning of the group as a whole is dependent on the synergies of the 

entities, any entity opting-out of the group will be a major setback for the 

applicants as it will shrink the overall functional value of the group. The same 

has been discussed in detail under the next head.  

However, the commercial wisdom of the CoC has been accorded a higher 

pedestal by the Supreme Court5 and hence, forced consolidation in the group 

proceedings was never an option by the WG. To harmonize between the twin-

objectives of championing the commercial wisdom of the CoC and rendering 

maximum value for the applicant, the ‘opt-out’ option is etched. However, the 

entire objective would be fruitless if there is any ambiguity in the time when 

this ‘opt-out’ option has to be availed by the individual entities. 

ii. Setting the cut-off date for the ‘Opt-Out’ option  

To uphold the commercial wisdom of the CoC, WG has given the CoC’s of 

individual entities the first-hand opportunity to decide whether to opt-out or 

not. A cut-off date will help in order to avoid the group companies to leave the 

group insolvency at the advanced stages of the resolution process which may 

disrupt the value of the overall group and may even send the group into 

liquidation. However, a deadline must be set for this, after which the CoC of 

that individual entity cannot conduct standalone insolvency but only has to 

be a part of the group insolvency; the WG has not marked any deadline/cut-

off date for the same. Nonetheless, only those companies can avail the opt-out 

option that are signatories in the group coordination proceedings. 

The WG rightly stated the ideal time to decide whether to avail the opt-out 

option would be the first meeting of the CoC which is conducted within 30 

(Thirty) days of the initiation of the CIRP or 7 (Seven) days within the 

constitution of the CoC as per regulation 40A of IBBI Regulations.6 Till then, 

the entity may draw a comparative analysis of the value that will be assigned 

to it in group insolvency and stand-alone insolvency, ascertain whether the 

 
5 Committee of Creditors of Essar Steel India Ltd. v. Satish Kumar Gupta & Ors., (2019) SCC 

Online SC 1478; K. Sashidhar v. Indian Overseas Bank & Ors., (2019) SCC Online SC 257. 
6 Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate 

Persons) Regulations, 2016, Reg 40A, Gazette of India, pt. III sec. 4 (Dec. 1, 2016); Insolvency 

and Bankruptcy Code, 2016, § 22(1), No. 31, Acts of Parliament, 2016. 
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advantages of group insolvency outweigh the costs entailed, et cetera. 

However, such a task may-be time consuming as CoC has to ascertain not 

only the value of its assets & liabilities but that of the entire group along, 

with various other internal and external factors. Hence, imposing an 

obligation on the entities to hastily decide whether to avail the ‘opt-out’ option 

or not without considering the above factors would be unjustified. 

Alternatively, submission of Information Memorandum (“IM”) by the Group 

Coordinator (“GC”) to the Group CoC7 should be considered the cut-off date. 

The reason for this is that until the making of IM, the GC is conducting 

various tasks like public announcement, verifying claims, et cetera, but all of 

these are being conducted separately for all the group entities. However, at 

the time of making IM in order to solicit a common resolution plan and to 

make the most out of the synergies of the highly dependent group entities, 

there is a need to prepare a consolidated IM rather than standalone IM’s. 

Ergo, prior to composing the consolidated IM, all the group entities should 

contemplate whether to opt-out or not. Moreover, the GC should be an 

insolvency professional registered under the Code.8 

Subsequently, the GC cumulatively arranges the assets, liabilities along with 

other vital information of all the group companies. Such an IM will be sent to 

the Group CoC which can then assess the overall viability of the group. For 

instance, a group ‘X’ includes entities XA, XB, XC, XD and XE which are highly 

operationally dependent on each other and with a cumulative value of INR 

1,300 cr. The resolution applicants, who, after receiving a ‘request for 

resolution plan’9, which includes the consolidated IM along with the 

evaluation matrix and others, will proceed to devise a resolution plan 

accordingly. 

However, if any entity opts-out after the ‘request for resolution plan’, it will 

fail the entire purpose of those resolution plans as each of these plans would 

have been crafted based on the synergies of group entities. From the above 

instance, if XC of the group ‘X’ decides to opt-out, not only its overall value 

 
7 Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate 

Persons) Regulations, 2016, Reg 36(1), Gazette of India, pt. III sec. 4 (Dec. 1, 2016). 
8 Insolvency and Bankruptcy Board of India, The Report of the Working Group on Group 

Insolvency 2019, at p 1.3.2.6 (Dec. 26, 2020, 4:34 PM), 

https://www.ibbi.gov.in/uploads/whatsnew/2019-10-12-004043-ep0vq-

d2b41342411e65d9558a8c0d8bb6c666.pdf. 
9 Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate 

Persons) Regulations, 2016, Reg 36B, Gazette of India, pt. III sec. 4 (Dec. 1, 2016). 
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will decline from INR 1,300 cr. but it would also be difficult for the new 

acquirer to continue the group ‘X’ as a going concern due to a high operational 

dependence on each other. The successful resolution applicant would be left 

with no option but to either trim down the value of the plan or withdraw it. If 

the latter ensues, the entire group may be liquidated due to little / no time 

left for the CIRP or due to the paucity of other feasible resolution plans. 

Hence, setting the cut-off date as ‘submission of IM to Group CoC’ be 

considered as a pre-emptive step. However, even if an entity decides to opt-

out after the submission of the IM but before the request for resolution plan 

as u/r 36B, it should acquire the approval of the NCLT. Based on various 

parameters like time left for the CIRP, revised valuation of the group, extra 

costs to be entailed in producing the revised IM and other factors may hand 

down its decision. Even if NCLT allows the entity to opt-out, it must not let 

it slip away without imposing the resolution process costs accrued to its 

proportion. The author strongly advocates that even in the worst-case 

scenario, the NCLT should not allow any entity to opt-out after ‘request for 

resolution plan’ has been issued. 

iii. Restaging the Dissenting Entities  

Elaborating the above-stated example of group ‘X’, let us assume that all the 

entities of group ‘X’ except XA approved the common resolution plan. In such 

a set-up, WG states that XA may not be permitted to extend extra time unless 

there is ample time in their CIRP to conduct standalone insolvency.10 The WG 

has adhered to the notion of conducting a time-bound resolution which is one 

of the pillars on which the Code is structured. However, such a step framed 

by the WG would almost in every case lead to the liquidation of those group 

companies that are involved in different stages of supply chain from the rest 

of the group. 

To emphasize, consider that XB, XC, XD and XE are involved in the 

manufacturing of final goods while XA is involved in transporting the final 

products. Any resolution applicant may generally contrive a common 

resolution plan that will be more manufacturing-oriented as the group’s 

primary operation is of manufacturing while the transporting the same can 

be considered as secondary. Since there are 5 entities, every CoC will be 

 
10 Insolvency and Bankruptcy Board of India, The Report of the Working Group on Group 

Insolvency 2019, at p 1.3.2.6 (Dec. 26, 2020, 5:49 PM), 

https://www.ibbi.gov.in/uploads/whatsnew/2019-10-12-004043-ep0vq-

d2b41342411e65d9558a8c0d8bb6c666.pdf. 
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conferred a lesser share of the Group CoC (this value is inversely proportional 

to the number of entities in the group if the financial creditors of those entities 

are different subject to the composition and constitution of the group CoC 

decided in the framework agreement) and the likelihoods are high that XA 

will reject the common plan presented. Eventually, XA will succumb to 

liquidation if there is insufficient time left for completion of CIRP. 

To forestall the impending liquidation and to conduct the process in a time-

bound manner for such dissenting entities, a structure similar to fast-track 

insolvency may be explored. Unlike fast-track CIRP envisaged under chapter 

IV of the Code, the CIRP for such dissenting entities should be for a period of 

60 (Sixty) days and should commence from the date when the dissenting 

entity rejected the common resolution plan. Such a short period is being 

prescribed because all the major functions that are undertaken in a standard 

CIRP like public announcement, verification of claims, constitution of CoC, 

appointment of registered valuers, et cetera have already been accomplished. 

The dissenting entity simply has to re-valuate its IM, frame an evaluation 

matrix and issue ‘request for resolution plan’. Moreover, the request for 

extension of time as u/s 56(2) should not be at the discretion of the individual 

CoC but with the NCLT. 

Such a structure may be increasing the time-frame by 60 (Sixty) days but it 

is providing the dissenting CoC the complete autonomy to not only exercise 

its commercial wisdom in crafting a suitable evaluation matrix, but also 

approving a potentially beneficial resolution plan which can keep the entity 

as a going concern. 

B. ‘OPT-IN ’:  TIP OF THE UNRESOLVED ICEBERG  

The WG has not comprehensively highlighted the ‘opt-in’ options apart from 

only stating that the same can be availed by the group companies at a later 

stage if the framework agreement provides for such an option. However, 

certain questions relating to opt-out options like deciding the cut-off date can 

be posed here too. The response to this question would be the same as 

discussed above i.e. ‘submission of IM to the Group CoC’; the same rationale 

being applicable in this case. 

Nonetheless, the procedure to avail an opt-in option and the impediment it 

entails has been overlooked by the WG. 
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There may be two reasons why a group entity would attempt to opt-in. First, 

the attempting entity became insolvent after the group insolvency was 

already initiated. Second, at the time of signing the framework agreement, 

there were objections to the addition of that entity by other group companies. 

To facilitate the procedure, it should be the GC’s role to assess whether the 

attempting entity is included or not, as he has been entrusted with the task 

of evaluating the group assets together with the discrete share of each entity, 

settlement of intra-group debts, et cetera.11 However, other entities may object 

to the inclusion of the attempting entity leaving the group coordinator in a 

catch-22 situation. Thus, to circumvent such a situation, the group 

coordinator should predominantly consider whether the inclusion of the 

entity would result in augmenting the overall value of the group without 

hampering the value of the entity being included along with other 

parameters. The rationale is being drawn from the case of Binani Industries12 

where the National Company Law Appellate Tribunal (“NCLAT”) held that 

– 

“The first order objective is “resolution”. The second order objective is 

“maximisation of value of assets of the ‘Corporate Debtor’’ and the third order 

objective is “promoting entrepreneurship, availability of credit and balancing 

the interests of all stakeholders”. This order is sacrosanct.” 

Since maximisation of value of the assets has been accorded a higher pedestal, 

turning down the ‘opt-in’ option for the entities by the GC would be considered 

an infraction of the aforementioned principle. Even if the proposal to ‘opt-in’ 

is rejected by the group coordinator, the attempting entity should always have 

a provision to approach the NCLT. 

C. CONCLUSION  

The scrutable procedure submitted by the WG to be used in group 

insolvencies is not cabined to the unheeded implications of availing the ‘opt-

out’ and ‘opt-in’ options. The blanket cover provided to directors of the holding 

entity in group CIRP, which can be scrapped only in exceptional situations, 

has also raised many questions.13 The report of the WG can prove to be the 

 
11 Id. 
12 Binani Industries Ltd. v. Bank of Baroda, Company Appeal (AT) (Insolvency) No. 82 of 

2018. 
13 Ananya HS, Extension of Liability in Group Insolvency Proceedings, CBCL BLOG (Dec. 27, 

2020, 9:30 PM), https://cbcl.nliu.ac.in/insolvency-law/extension-of-liability-in-group-

insolvency-proceedings/.  
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new Pandora’s box for the Code, as there could be many aspects of the report, 

which when applied in practical situations may create procedural and, at 

times, substantive obstacles to the group insolvency proceedings. 

However, the non-deliberation of the WG on the aforementioned issues is not 

enough to declare that the report of the WG is purposeless. There are many 

suitable add-ons to make the entire procedure in consonance with the 

principles of limited liability and asset partitioning, which can be inferred 

from the report. First, the decision to avail the PCM is left at the behest of 

the CoC of each group company. Second, if the entire group succumbs to 

liquidation, a fresh filing has to ensue. This entails that CoC of each entity is 

again allowed to decide whether to conduct stand-alone liquidation or be part 

of the group liquidation. Third, the assets of any entity will be put in the 

service of the creditors of that specific entity only. Fourth, to conduct such a 

vast and intrigued procedure, the timeline for group CIRP will be 420 (Four 

Hundred and Twenty) days. 

The report which is a first-hand attempt to morph from single entity 

insolvency to group insolvency has been proposed at an appropriate time 

when the concept of group insolvency is gathering momentum in other mature 

jurisdictions. When the recommendations of the report are espoused by the 

legislature, it will reduce the gap between India and developed jurisdictions 

on corporate insolvency. However, to maximize the potential of the 

recommendations of the WG, there is a need to re-examine the report 

especially the ‘opt-out’ & ‘opt-in’ options, for the least.
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V. 

PIERCING THE VEIL FOR ‘PUBLIC 

INTEREST ’: EVALUATING THE 

GOTAN LIME ’S COHERENCE AND 

CONTOURS 

Abhijeet Shrivastava  1 

This case comment explores the conception of ‘public 

interest’ as a ground to pierce the corporate veil in State of 

Rajasthan v. Gotan Lime Stone. The overarching aim of 

this comment is two-fold. First, it examines the judicial 

contours of this ground as evident not only from Gotan 

Lime, but from holdings in respect of commercial and 

contract law generally. Second, while constructing the 

extent and limitations of ‘public interest’ as a ground to 

pierce the veil, it explores whether the ground is a Pandora’s 

box, given its perception as inherently vague and ill-

defined. In making both these inquiries, it adopts 

Dworkin’s methodological conception of the ‘best view’ of the 

law used in judicial interpretations. Nonetheless, this 

contention is coupled by the caveat that courts must 

continue to heed this ground as an expression of 

‘distributive justice’ principles as identified in this 

comment. 

 

 

CITATION: A. SHRIVASTAVA, “Piercing the Veil for public interest”, (Vol 1, 

2021), pp. 69. 

 
1 Abhijeet Shrivastava is a Third-year B.A., LL.B. (Hons.) student at Jindal Global Law 

School. For any discussion related to the article, he can be contacted via mail at 18jgls-

abhijeet.s@jgu.edu.in. 
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Ronald Dworkin’s ‘best view’ interpretative methodology, that is, the 

method he proposes judges should (and often do) adopt in interpreting the law 

has been acknowledged and relied upon in various occasions by different 

members of the Indian higher judiciary.1 It is considering this, among other 

reasons, that the guidance of this method would be viable for any spectator 

in delineating what the contents of any uncertain law in India could and 

ought to be. This assumes prominence especially in the context of the 

Supreme Court’s Division Bench’s landmark decision in the matter of State 

of Rajasthan v. Gotan Lime Stone Khanji Udyog Pvt. Ltd. and others2 

(“GLKUPL”).  

The court delivered a judgement in favour of the State, nullifying a lease 

obtained earlier by GLKUPL,3 by piercing its corporate veil, given that the 

court found that this lease was secured by evading statutory law. The 

judgment was based on the well-known ground4 that the corporate veil can 

indeed be pierced if the ‘substance’ of the transactions in issue is to subvert 

 
1 This methodology and related thoughts by Dworkin found strong support by Sikri, J. and 

Chandrachud, J. in Common Cause v. Union of India & Anr., (2018) 5 SCC 1, ¶¶206-207, 

262, 273, 294-297, 299, 307-309 & 430. Sikri, J. has also written extensively on how the 

influence of Dworkn’s ‘best light’ requirement, as detailed below, can be traced in Indian 

dignity jurisprudence, see A.K. Sikri, Growing Significance of Dignity Jurisprudence in the 

World of Ascending Human Rights, 4 SCC J-3, J-18 (2019). Similar references to his works 

and his ‘best view’ methodology can be found in various other landmark cases across varying 

legal questions, see also Akhil Bhartiya Soshit Karamchari Sangh v. Union of India & Anr., 

(1981) 1 SCC 246, ¶82. Binoy Viswam v. Union of India & Ors., (2017) 7 SCC 59, ¶50. K.S. 

Puttaswamy & Anr. (Aadhar) v. Union of India & Anr., (2019) 1 SCC 1, ¶130, 135, 508.18 & 

1382. His ‘Fit’ requirement, discussed later in this paper, found approval in M. Siddiq (Ram 

Janmabhumi Temple Case) v. Mahant Suresh Das & Ors., (2020) 1 SCC, ¶1026; Madras Bar 

Association v. Union of India & Anr., (2014) 10 SCC 1, ¶34; S.R. Bommai & Ors. v. Union of 

India & Ors., (1994) 3 SCC 1, ¶213. Indira Sawhney & Ors. v. Union of India & Ors., 1992 

Supp (3) SCC 217, ¶¶564 & 615; Sahara India Real Estate Corporation v. SEBI, (2012) 10 

SCC 603, ¶¶44 & 52; Indibly Creative Pvt. Ltd. & Ors. v. Govt. of West Bengal & Ors., (2020) 

12 SCC 436, ¶22, This list is not exhaustive. Moreover, even absent direct references to his 

work, opinions reflecting his ‘best view’ method can indeed be located in various decisions by 

several Indian judges. As an example, see Abhijeet Shrivastava, ‘Retrospective’ Victim 

Compensation? Evaluating The Kerala HC’s Dworkinian Judging, THE CRIMINAL LAW BLOG, 

NLUJ, (January 24, 2021), 

https://criminallawstudiesnluj.wordpress.com/2021/01/24/retrospective-victim-

compensation-evaluating-the-kerala-hcs-dworkinian-judging-0/ [Last accessed March 3, 

2021].  
2 State of Rajasthan & Ors. v. Gotan Lime Stone Khanji Udyog Pvt. Ltd. & Ors., AIR 2016 

SC 510 (hereinafter, ‘Gotan Lime’). 
3 Gotan Lime, ¶37.  
4 McDowell & Company Ltd. v. Commercial Tax Officer, (1985) 3 SCC 230, ¶18.  
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any law,5 even if they seem legal in their ‘form’. Thus, what cannot be done 

directly by the Partners/Directors cannot be done by them indirectly by using 

the company’s separate identity as a shield against what was in truth a 

mining lease transaction.6 However, in addition, the court held that the veil 

must be pierced because the transactions in questions are harmful to ‘public 

interest’.7 It is this latter holding which forms the subject-matter of this 

paper, given that Gotan Lime is the only judgment delivered by the Supreme 

Court of India to date where ‘public interest’ as a ground to pierce the veil has 

found substantial and elaborate judicial expression.8 

The aims of this paper are three-fold. After detailing the background of this 

case in Part-II, Part-III of this paper seeks to evaluate Gotan Lime’s 

invocation of this ground in its own merits. Part-IV shall ascertain the exact 

scope, meaning, and contours of ‘public interest’ for such assessments from 

commercial law generally, since Gotan Lime is somewhat elusive in this 

regard. Thereafter, discussing Dworkin’s ‘best view’ constructive 

interpretative methodology, Part-V shall measure the coherence of this 

ground, to answer the doctrinal question of whether it is a new Pandora’s box 

in Indian company law jurisprudence.  

A. BACKGROUND OF THE CASE 

This decision concerned a situation where a partnership firm by the name of 

M/s. Gotan Lime Stone Khanji Udhyog had secured a mining lease in 1994 

for mining limestone at the Nagaur District, following the State of 

Rajasthan’s approval to that effect.9 The firm then converted into a private 

limited company named M/s Gotan Limestone Khanji Udhyog (P) Ltd. while 

retaining all the former partners as the new Directors. Thereafter, GKLU 

applied for a transfer of the lease to GKUPL on 28.03.2012, praying that on 

such transfer, no benefit, price, or premium would be gained from the 

transferee10 (“Transaction 1”). These two preceding facts were material to 

this application’s approval by the State, as otherwise, Transaction 1 would 

have violated Rule 15 of the Rajasthan Minor Mineral Concession Rules, 1986 

 
5 Gotan Lime, ¶23. 
6 Id. 
7 Gotan Lime, ¶24. 
8 See infra-Part IV. By ‘substantial’, I indicate that although the ground has been 

acknowledged fleetingly in many cases before, Gotan Lime is the first with deep insights into 

its contours. 
9 Gotan Lime, ¶3. 
10 Id.  
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(“the Rules”). Particularly, Rule 15(1)(a) provided that the lessee shall not 

transfer the lease or any rights thereto to another party without the State’s 

consent. Further, Rule 15(1)(b) required that the lessee shall not enter any 

arrangement through which it would be substantially controlled, by finances 

or otherwise, by any person(s) other than the lessee.  

However, on 06.08.2012, the Directors of GLKUPL were changed and it was 

listed as a subsidiary of Ultra Tech Cement Ltd. Co. (“UTCL”) at the Bombay 

Stock Exchange.11 In other words, GLKPUPL’s shareholdings, and as a 

result, the control over said lease stood transferred to UTCL and its Directors 

(“Transaction 2”). GLKUPL asserted that Transaction 2 was merely a 

transfer of ‘shares’ and not of the lease or any rights thereto.12 Nonetheless, 

the State of Rajasthan cancelled its earlier approval,13 and Transaction 2 

formed the crux of this dispute.14 Naturally, the question arose whether 

Transaction 1 and Transaction 2 would have to be viewed conjunctively (to 

determine if the transfer was illegal), which could potentially necessitate 

piercing the corporate veil.15 

B. EXPLORING ‘PUBLIC INTEREST ’  IN GOTAN LIME 

Authors such as Agarwal16 have deeply lamented the court’s invocation of 

‘public interest’, arguing that first, it was redundant to reaching its decision 

in favour lifting the veil as the ground of subverting/evading the law ipso facto 

sufficed for that purpose; and second, that the use of ‘public interest’ is 

dangerous, given the alleged lack of any statutory definition of this term, or 

any judgment fully clarifying its scope. There seems to be strong scepticism 

against this ground, in light of its seeming potential for misuse by the 

judiciary to lift the corporate veil.17 I shall first address the criticism by 

assessing why, if at all, the bench may have thought it necessary to expound 

on this ground; and thereafter, this paper shall inquire into the existing 

judicial contours of ‘public interest’.  

 
11 Gotan Lime, ¶4. 
12 Gotan Lime, ¶5. 
13 Gotan Lime, ¶6. 
14 Gotan Lime, ¶10.  
15 Gotan Lime, ¶2. 
16 Shivang Agarwal, The Vague Concept of Public Interest as a Ground for Lifting the 

Corporate Veil., THE CBCL BLOG, (April 2, 2018), https://cbcl.nliu.ac.in/company-law/the-

vague-concept-of-public-interest-as-a-ground-for-lifting-the-corporate-veil/ [Last accessed 

December 30, 2020].  
17 Id. 
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It is true that to the extent of lifting the corporate veil in Gotan Lime’s 

particular facts, evasion of the law was in se compelling ground. After all, it 

was nearly self-evident that the State’s consent had been secured for 

Transaction 1 without the disclosure of material facts.18 However, the court’s 

remarks on ‘public interest’ must be viewed within their context. The court 

held, and rightly so, that mining rights vest in the State, of which the 

principled justification is that the State is expected to regulate them following 

the doctrine of ‘public trust’.19 This doctrine necessitates that the State is to 

distribute or allocate these sources in a “fair and reasonable” manner.20 As 

the Supreme Court has recognized,21 the State’s prerogative to allocate 

natural resources or minerals such as mines, therefore, is based on its 

responsibility to further ‘distributive’ justice,22 i.e., its duty to ensure a ‘just’ 

allocation of such materials.23 In other words, the ‘public trust’ doctrine 

inheres that the only agent that can ensure a just distribution of resources is 

the State,24 since the State is the “trustee of the public at large”.25 Arguably, 

this legitimacy accorded to the State is based on the faith that the State’s 

priority is to ensure its peoples’ ‘welfare’ – and thus, a just distribution is one 

which ensures the maximum ‘welfare’ through some equitable principles.26 In 

short, since mines are a natural resource, a private person’s profit from their 

transfer must not be at the expense of the public at large.27  

Along these lines, Dr. Varottil contends that the court perceived the mining 

lease to be a ‘public good’, which resulted in the Rules being treated as a 

 
18 See supra Part II.  
19 Gotan Lime, ¶33. 
20 Gotan Lime, ¶34.  
21 Tinsukhia Electric Supply Co. Ltd. v. State of Assam & Ors., (1989) 3 SCC 709, ¶¶9 & 61. 
22 Justice, STANFORD ENCYCLOPEDIA OF PHILOSOPHY (June 26, 2017), 

https://plato.stanford.edu/entries/justice/#CorrVersDistJust [Last accessed December 30, 

2020].  
23 SURI RATNAPALA, JURISPRUDENCE, 318 (2009). 
24 Abhijeet Shrivastava & Rishav Sen, Tracing Affirmative Action Through Transitional 

Justice: Lessons from Canada And Northern Ireland, 12(1) Indian Constitutional Law Review 

136 (2021). 
25 Reliance Natural Resources Ltd. v. Reliance Industries Ltd., (2010) 7 SCC 1, ¶116 

(hereinafter, ‘Reliance’). 
26 Distributive Justice, STANFORD ENCYCLOPEDIA OF PHILOSOPHY (September 26, 2017), 

https://plato.stanford.edu/entries/justice-distributive/#Welfare [Last accessed December 30, 

2020].  
27 Vaish Associates Advocates, India: Between The Lines, MONDAQ (February 17, 2016), 

https://www.mondaq.com/india/litigation-mediation-arbitration/467112/between-the-lines-

february-2016 [Last accessed December 30, 2020].  
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‘welfare legislation’,28 thus enabling the court’s perception of ‘public interest’. 

Accordingly, since material facts were not disclosed by GLKUPL when the 

State’s approval was secured, the State was prevented from making an 

informed decision involving distributive justice. Thus, the presumption of the 

maximization of the welfare of the people, which ultimately validated the 

State’s decision to approve GLKUPL’s lease, stood vitiated.  

I argue that the court’s conception of ‘public interest’ is synonymous with the 

maximization of ‘welfare’, given especially the court’s recourse to earlier 

decisions relating to phrases such as the ‘common good’.29 In this way, 

subverting or evading a welfare legislation need not be seen as a ground for 

lifting the veil which is separate from ‘public’ interest. Instead, evading a 

welfare legislation is one concrete expression of situations where the veil may 

be used to harm ‘public interest’. This is important since earlier, the court had 

ordered the State of Rajasthan to clarify its policy concerning the grounds on 

which transfers may be approved, or previously approved transfers, such as 

in Gotan Lime, may be revoked or cancelled.30 The State responded that there 

was no such explicit policy.31 However, the court held that even lacking such 

an explicit policy, the State was inherently empowered to cancel transfers 

abhorrent to ‘public interest’ given the doctrine of ‘public trust’.32  

 
28 Umakanth Varotill, Supreme Court on Piercing the Corporate Veil in Public Interest, 

INDIACORPLAW (January 26, 2016), https://indiacorplaw.in/2016/01/supreme-court-on-

piercing-corporate.html [Last accessed December 30, 2020].  
29 Gotan Lime, ¶28. Note that while they are largely similar, there may be differences in the 

exact imports of the terms ‘common good’ and ‘public interest’. This is considering that there 

is voluminous jurisprudence on the former’s specific implications under Article 39(b) of 

India’s Constitution, which requires the State to be guided by the ‘common good’ in 

distributing ownership and control of material resources. Serving the ‘common good’ in 

constitutional perspectives would involve broad ideas of social justice, egalitarianism, gender 

equality, and so forth. These are the considerations that justify the State’s prerogative to 

further a ‘just’ allocation of resources. Thus, if they are seen as distinct, the interaction of 

‘public interest’ with this term could be as follows: it is in the public’s interest to preserve the 

State’s prerogative to further distributive justice (an allocation of resources guided by such 

metrics of ‘common good’). In any event, returning from these semantical inquiries, the point 

stands that the court’s recourse to such phrases indicates the prominence of ‘welfare’ in its 

understanding of public interest. See THE CONSTITUTION OF INDIA, 1950, ART. 39(b); Natural 

Resources Allocation, in re, Special Reference no. 1, (2012) 10 SCC 1, ¶¶118-120; State of 

Tamil Nadu & Ors. v. L. Abu Kavur & Ors., (1984) 1 SCC 515, ¶¶92-93; Victorian Granities 

Ltd. v. P. Rama Rao& Ors., (1996) 10 SCC 665, ¶4; Maharao Sahib Shri Bhim Singhi v. Union 

of India & Ors., (1981) 1 SCC 166, ¶14. 
30 Gotan Lime, ¶15 
31 Gotan Lime, ¶16.  
32 Gotan Lime, ¶35. 
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Extrapolating from the court’s reasoning, I contend that even in the 

hypothetical event that there were no positive laws evaded or subverted by 

Transactions 1 and 2, it could have been open to the court to pierce GLKUPL’s 

corporate veil if the transactions were found to harm ‘public interest’. After 

all, the latter was the very principled basis for the former, as established 

earlier.  

There may be some merit to the contention that Gotan Lime’s expansion of 

‘public interest’ was not necessary per se.33 However, it may very well have 

been the case that the court pre-empted the potential emergence of such a 

situation in the future, and thus considered it wise to ensure a judicial 

safeguard against the abuse of the corporate veil. If this speculation is correct, 

then the underlying rationale of this expansion could be as follows: the State 

must have laws governing the regulation of ‘public goods’ (such as mines) in 

furtherance of its broader duty to promote ‘public interest’. Nonetheless, the 

State’s omission to carve such legislations cannot be used by private actors to 

justify their benefit at the expense of public benefit.  

Consequently, ultimately, the public’s ‘welfare’ is sacrosanct, and cannot be 

forgone for the State’s omission to enact such laws. In order to test the merits 

of this proposed understanding, and to ascertain the contours of ‘public 

interest’ (which becomes all the more vital if the said understanding is 

correct), the next part of this paper attends to evaluating its meanings from 

commercial law and other jurisprudence.  

C. THE JUDICIAL CONTOURS OF ‘PUBLIC INTEREST ’ 

The term ‘public interest’ can be found in jurisprudences with varied themes 

– from cases relating to constitutional law (most commonly in public interest 

litigation), service law, insolvency law,34 and even eminent domain,35 among 

other fields and contexts.36 Given the possibility of some of its connotations 

being context or field-specific, I shall largely focus on its judicial expression 

 
33 Agarwal, supra note 16. 
34 D.C. Jain, The Phantom of “Public Interest”, 3 SCC J-30, J-34 (1986).  
35 State of Bihar v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga, AIR 1952 SC 252, 

¶91. 
36 ‘Public interest’ has even been invoked as a ground by the Supreme Court to justify a 

departure from its earlier decisions, See Bengal Immunity Company Ltd. v. State of Bihar & 

Ors., AIR 1955 SC 661, ¶28. 
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in company law and contract law for the purposes of this paper.37 This 

analysis of judicial tendencies relating to invoking ‘public interest’ presumes 

significance since this term has no strictly defined meaning in the 

constitution, any statute or judicial precedents.38 Yet, it is visible that one 

common thread across all fields is that ‘public interest’ generally triumphs 

over ‘private interest’, wherever the invocation of the former is relevant.39 

In Life Insurance Corporation of India (LIC) v. Escorts Ltd. & Ors.,40 a 

Constitution Bench of the Apex Court cautioned that that no exhaustive 

grounds can be enumerated on which the corporate veil may be lifted. 

However, it broadly held that whether piercing the veil is necessitated 

depends, inter alia, on how and to what extent the “element” of ‘public 

interest’ is involved.41 Similarly, citing Pennington,42 the court acknowledged 

through its Division Bench in Delhi Development Authority v. Skipper 

Construction Co.43 that when protecting ‘public interest’ is of “paramount 

importance”, the corporate veil may be pierced.44 These observations have 

since been acknowledged and reproduced in various High Court decisions.45 

Given this, as highlighted earlier, ‘public interest’ as a ground to pierce the 

veil finds an expansive and thorough account for the first time in Gotan Lime, 

even though it had been sporadically referred to on numerous occasions in 

prior cases.  

Considering Gotan Lime, it is clear that ‘public interest’ contemplates 

situations where the transactions in question involve the suspect use, 

transfer, or any other dealing thereto concerning ‘public goods’, i.e., material 

resources46 (1.). Further, several statutes relating to the regulation of public 

 
37 For contract law, reference shall be made to Section 23 of the Indian Contract Act, 1872, 

which enables courts to declare such contracts void, as are “opposed to public policy”.   
38 Jain, supra note 34 at J-37.  
39 State of Punjab v. Sodhi Sukhdev Singh, AIR 1961 SC 493, ¶13. 
40 Life Insurance Corporation of India (LIC) v. Escorts Ltd. & Ors., (1986) 1 SCC 264 

(hereinafter, ‘LIC’). 
41 LIC, at ¶91. 
42 ROBERT ROLAND PENNINGTON, COMPANY LAW 53 (5th ed., 1985). 
43 Delhi Development Authority v. Skipper Construction Co. (P) Ltd. & Anr., (1996) 4 SCC 

622.  
44 Id. at ¶24. 
45 For instance, see U.K. Mehra v. Union of India & Ors., 1994 AIR Del 25, ¶12; Bijay Kumar 

Agarwal & Ors. v. Ratan Lal Bagaria & Ors., 1999 AIR Cal 106, ¶19; India Waste Energy 

Development Ltd. v. Govt. of NCT of Delhi, 2003 DRJ 66 224, ¶16; Krishi Foundry Employees 

Union, Hyderabad v. Krishi Engines Ltd. & Ors., 2003 ALD 2 392, ¶17; Sanjay Kumar Gupta 

v. District Magistrate, 2002 JCLR 1 181, ¶11.  
46 See supra Part III. 



      Piercing the veil for ‘Public Interest’ 

ARBITRATION & CORPORATE LAW REVIEW – VOL 1 (2021) 77 

 

Short Article 

goods explicitly mention the basis of their provisions to be ‘public interest’. 

For instance, Section 2 of the Industries (Development and Regulation) Act 

of 1951 states that the industries specified in its First Schedule shall be 

controlled by the Union since this is “expedient in the public interest”.  

Among various other cases,47 in Tara Prasad Singh v. Union of India,48 a 

Seven-Judge bench of the Supreme Court explored these entries and similar 

subsequent statutes in great detail, thus confirming that State is enjoined 

with the primacy to allocate minerals, mines, oil, and similar resources, 

giving them a nexus with ‘public interest’. Moreover, such judgments also 

highlight the judiciary’s deference to statutory recognition of certain 

activities, transactions, goods, services, and so forth as having a nexus with 

‘public interest’. Given this, if a situation arises where the subject-matter of 

a dispute is statutorily evidenced as relating to ‘public interest’, it is probable 

that the court could invoke the ground of ‘public interest’ to pierce the veil 

(2.).  

Additional insights can be found in certain remarks made by the court’s 

Division Bench in Centre for Public Interest Litigation v. Union of India,49 

which concerned allegations of corruption and financial irregularities in 

making bad loans and suspicious investments by the Industrial Finance 

Corporation of India50 (“IFCI”). Accordingly, it ordered an impartial 

investigation as to the merits of these allegations by a competent regulator.51 

In reaching this order, it noted that the financial distress of the company 

necessitated the Union to commit significant finances for its survival.52 For 

this reason, it remarked that there is a “vital” element of ‘public interest’ in 

ensuring such an impartial scrutiny.53  

I surmise that if the transactions in issue in a dispute led to such suspicious 

drainage of State finances, courts may invoke the ground of ‘public interest’ 

to pierce the corporate veil. This is since the allocation of State finances is 

undoubtedly a form of ‘distributive’ justice which thus relates to people’s 

 
47 For instance, see State of West Bengal v. Union of India, AIR 1963 SC 1241; State of U.P. 

& Ors. v. Renusagar Power Co. & Ors., (1988) 4 SCC 59.  
48 Tara Prasad Singh & Ors. v. Union of India & Ors., (1980) 4 SCC 179.  
49 Centre for Public Interest Litigation v. Union of India & Ors, (2016) 15 SCC 83) 

(hereinafter, ‘IFCI’).  
50 IFCI, ¶1. 
51 IFCI, ¶17.  
52 IFCI, ¶16. 
53 Id.  
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welfare or ‘public interest’.54 Consequently, such suspect transactions could 

tend to injure ‘public interest’, and may require courts to lift the veil to see 

the ‘real’ transaction (3.). Needless to add, this ground may be invoked 

conjunctively with a potential analogy to the ground of tax evasion,55 insofar 

as the latter also concerns State finances.  

Important judicial perceptions towards ‘public interest’ can also be located in 

relation to Section 23 of the Indian Contract Act, 1872 (“ICA”), which states 

that any contract which courts regard as opposed to ‘public policy’ shall be 

void. In Central Inland Water Transport Corp. v. Brojo Nath,56 a Division 

Bench of the Supreme Court held that Section 23 permits striking down 

‘unfair’ contractual terms which stem from the unequal bargaining powers of 

the parties involved.57 At the same juncture, its finding  that such contracts 

are opposed to public policy was strengthened by the fact that they affect a 

“large number of persons”, since in such a case, they are against ‘public 

interest’.58 In this case, the rules in question granted the corporation 

‘absolute’ power to terminate contracts with its permanent employees at any 

time without the need to provide any reason. 

As one would expect, given the difficulty in such a task, the court did not set 

any quantitative metric or a precise indication of what a “large” number of 

people entails.59 However, in nullifying what it regarded unfair employment 

terms under Section 23, the court emphasized that the corporation in 

question had offices in Bihar, Assam, West Bengal, and possibly in other 

States,60 thus suggesting that the terms affected “large sections” of the public. 

Most prominent corporations in India indeed have such inter-state reach, and 

therefore, their actions carry the potential to attract this ground. Therefore, 

this holding in Brojo Nath suggests that courts may perceive the ground of 

‘public interest’ to be at stake in a situation where the transactions in issue 

can have impacts on a significant number of people (4.). This, however, must 

 
54 See supra Part III. 
55 LIC, at ¶91. 
56 Central Inland Water Transport Corporation Ltd. & Anr. Etc. v. Brojo Nath Ganguly & 

Anr., (1986) 3 SCC 156 (hereinafter, ‘Brojo Nath’).  
57 Brojo Nath, ¶79.  
58 Brojo Nath, ¶91. 
59 Abhijeet Shrivastava & Rishav Sen, WhatsApp’s Privacy Policy, Public Policy And The 

Constitution, CONSTITUTIONAL LAW SOCIETY, NUJS BLOG (December 3, 2020), 

https://wbnujscls.wordpress.com/2020/12/03/whatsapps-privacy-policy-public-policy-and-

the-constitution/ (Last accessed March 4, 2021). 
60 Brojo Nath, ¶100.  
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be taken as a fact that would supplement or strengthen courts’ conclusion on 

an action contravening public interest. This is since courts would first have 

to determine whether the nature of the activities in itself can impact public 

interests – for instance, suspect transactions which cause drainage to state 

finances, as discussed earlier. 

This, in turn, confirms that underlying the courts’ inquiries into ‘public 

interest’ is a principled approach to the maximization of the people’s ‘welfare’ 

through distributive justice (a ‘just’ allocation of resources).61 Like previous 

cases,62 it also indicates the court’s approval of utilitarianism63 as informing 

its understanding of welfare in certain cases, since ‘public interest’ (arguably 

synonymous with ‘utility’) and the harm caused thereto can vary depending 

on the number of people affected by the transactions.64 Once again, it must 

be remembered that my analysis above is based on judicial trends, in an 

attempt to dissect how the term has been used by courts thus far. This is not 

an authoritative finding on what ‘public interest’ as a ground to pierce the 

veil may fully entail for the future. Instead, it must be viewed as an endeavour 

to construct consistent implications and reaches of the term.  

 

D. DWORKIN ’S ‘BEST VIEW ’  AND PUBLIC INTEREST 

If a litigation arises where the question explored in this paper (the meaning 

of ‘public interest’) is sought to be clarified by the Apex Court, or if it is 

required to do so in the course of its holdings, the court shall be faced with 

what Dworkin described as ‘hard’ cases. A hard case is one with no settled 

rule or precedent that definitively resolves the pending question of law.65 

Dworkin posited that although competing interpretations of such questions 

 
61 See supra Part III. 
62 For instance, the Supreme Court had held that when “many millions of shareholders” are 

involved, the doctrine of identification or attribution will not apply, see Reliance, ¶151. 
63 Even outside of this context, often, different benches of the Supreme Court have separately 

considered distributive justice in the same vein, see Spences Hotel Pvt. Ltd. v. State of West 

Bengal & Ors., (1991) 2 SCC 154 ¶24-25; As regards the State’s duty to ensure goods and 

services that are common to the people are maximally utilized, see Ram Jethmalani & Ors. 

v. Union of India & Ors., (2011) 8 SCC 1, ¶9. With respect to sugarcane regulation as an 

instance of distributive justice, see also Salar Jung Mills Ltd. v. State of Mysore & Ors., (1972) 

1 SCC 23, ¶21.  
64 The History of Utilitarianism, STANFORD ENCYCLOPAEDIA OF PHILOSOPHY (March 27, 2009), 

https://plato.stanford.edu/entries/utilitarianism-history/#JerBen [Last accessed December 

30, 2020].  
65 Dorota Galeza, Hard Cases, 2 MANCHESTER REV. L. CRIME & ETHICS 240, 241 (2013). 
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are possible, courts must uphold the ‘best’ possible ‘constructive’ view of the 

law, which has two facets. 

First, interpreting constructively means to construct general ‘principled’ 

threads that unify past practices within the legal system.66 Judges must not 

base decisions on their own moral principles. Rather, they must construct 

principles reflecting in most past practices (judicial and legislative) to ensure 

that their decision coheres with their system’s moral practices.67 Dworkin 

terms these set of institutional constraints ‘Fit’.68 Any decision in breach of 

these constraints would be one without integrity, for it would result in 

inconsistent interpretations of the law. Second, the interpretation must show 

‘Fit’ in its ‘best light’,69 i.e., it must provide the maximal possible effect to the 

identified principles and past practices.70  

My construction of ‘public interest’ discussed earlier is indeed a ‘best view’ 

interpretation from this understanding. This is since thus far, there is clarity 

and unity in the judicial construction of ‘public interest’ in different 

situations. The underlying ‘principle’ in varying circumstances remains the 

need to maximise material benefit to the public, i.e., people at large, focusing 

on distributive justice.71 The ‘public trust’ doctrine expounded on in Gotan 

Lime,72 in its deprecation of private benefit at the cost of public benefit is also 

consonant to the judicial trends discussed above towards assessing ‘public 

interest’. The principle of distributive justice reflected in these decisions 

constitutes ‘Fit’, while their potential future impact outlined above ensures 

that this principle is allowed its maximal impact, thus satisfying the ‘best 

light’ requirement. This enquiry reveals that Dworkin’s ‘best view’ 

methodology permits piercing the veil in case the State’s prerogative to 

ensure distributive justice is affected. However, this permissibility is limited 

or qualified to that extent. No judge can use the ground beyond that purpose, 

 
66 RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 187 (1978). 
67 W. Bradley Wendel, Sally Yates, Ronald Dworkin, and the Best View of the Law, 115 MICH. 

L. REV. FIRST IMPRESSIONS 78, 84 (2016). 
68 For further reading, see Abhijeet Shrivastava, ‘Evolving Meanings and Judicial 

Reasonings – Filling In The Silences Of Constitutional Morality’, 10(1) NUJS International 

Journal of Law and Policy Review 46 (2021). 
69 Simon Honeyball, Dworkin, Best Light Arguments and Constructive Interpretation, 35 

BRACTON LAW JOURNAL 52 (2003). 
70 Offer Raban, Dworkin’s ‘Best Light’ Requirement and the Proper Methodology of Legal 

Theory, 23:2 OXFORD JOURNAL OF LEGAL STUDIES 243, 248 (2003).  
71 See supra Part III.  
72 Gotan Lime, ¶33.  
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and therefore, it acts as a check on judges’ from excessively expanding or 

departing from the principled constraint of ‘public interest’.  

Consequently, at least based on the four judicial considerations explored in 

the previous part of this paper, the Apex Court’s views on ‘public interest’ in 

Gotan Lime need not be perceived with cynicism. In other words, while the 

judgment itself does not provide this clarity on ‘public interest’, if one attends 

to judicial attitudes regarding this term, the principled consistency in its 

usages can provide some confidence in the court’s expansions in Gotan Lime 

as a ‘best view’ interpretation described by Dworkin.  

Nonetheless, I anticipate a criticism concerning the alleged excess of 

subjectivity in ‘public interest’, in light of the Apex Court’s Division Bench 

holdings regarding Section 23 of the ICA and ‘public policy’ in Rattan Chand 

Hira Chand v. Askar Nawaz Jung.73 Here, the court observed that, inter alia, 

an injury to ‘public interests’ may depend on the social milieu in which the 

contract is sought to be enforced, or on the rather elusive “value judgments of 

the enlightened section” of society.74 A similar remark was made in Brojo 

Nath, in that courts must consider the public “conscience” and interest to 

declare practices void, which may depend on prevailing societal mores.75 

These observations have also been relied on in other cases, such as one 

relating to the scope of ‘public policy’ as a ground to set aside arbitral 

awards.76 The criticism may follow then,77 that courts could now use ‘public 

interests’ as a proxy to pierce the veil using vague conceptions of the society’s 

conscience or mores.  

Such a claim, however, is flawed for two reasons. First, since Gotan Lime was 

delivered, the Apex Court has not expanded ‘public interest’ as a ground to 

pierce the veil to any extent, even in cases concerning similar facts,78 or in 

 
73 Rattan Chand Hira Chand v. Askar Nawaz Jung (DEAD) BY LRS & Ors., (1991) 3 SCC 67 

(hereinafter, ‘Rattan Chand’). 
74 Rattan Chand, ¶17.  
75 Brojo Nath, ¶92. 
76 Oil & Natural Gas Corporation Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 705, ¶17. 
77 Agarwal, supra note 16.  
78 Estate Officer, UT, Chandigarh & Ors. v. Esys Information Technologies PTE. Ltd., (2016) 

12 SCC 582. Despite the involvement of a ‘public good’ (land) in this case, the court focused 

only on the evasion of law as a ground to pierce the veil, See Mohammad Kamran et al., 

SUPREME COURT LIFTS THE CORPORATE VEIL AND CANCELS ALLOTMENT OF 

LAND, NISHITH DESAI ASSOCIATES (July 19, 2016), 

http://www.nishithdesai.com/information/news-storage/news-details/article/supreme-court-
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judgments where it discussed the ratio of Gotan Lime or the ground of ‘public 

interest’ generally.79 Thus, this suggests that courts’ ordinary deference to a 

corporation’s separate legal identity is likely to continue.  

Second, as established in this paper,80 the court’s conception of ‘public 

interest’ in the context of piercing the veil is by its very character concerned 

with ‘distributive justice’, i.e., a just allocation of material resources to further 

societal welfare. The thread of distributive justice has sustained the various 

other situations envisaged in this paper that may justify piercing the veil for 

‘public interest’.81  

However, the conscience of a society, by its very character, is not a material 

resource that the doctrine of ‘public trust’ employed in Gotan Lime would 

require the State to regulate. To reiterate, the ‘material’ in this context refers 

to resources, public goods (such as mines, oil, and so on), or State finances. By 

implication, a “conscience” or “morality” is excluded from this 

characterization of the ‘material’. In other words, piercing the veil to protect 

a vague conception of societal conscience would not result in securing greater 

welfare materially Consequently, the meaning accorded to ‘public interest’ in 

the cases discussed above cannot be transposed as regards piercing the 

corporate veil. It is at most a context-specific connotation, given that ‘public 

policy’ is evidently much broader than ‘public interest’.  

Nonetheless, assuming the worst, should courts forgo these constraints of 

distributive justice in future cases, the very principled basis for ‘public 

interest’ would indeed be discarded. Such an interpretation would carry the 

undesirable risk of undoing the long-established judicial perception of the 

corporate veil’s sanctity. Thus, excessive expansion of ‘public interest’ would 

also be in breach what Dworkin termed as institutional constraints. Given 

this, as cautioned earlier, my construction of ‘public interest’ must be 

considered an attempt at instilling coherence to this ground of piercing the 

veil, rather than as a definitive finding of its fullest contours, the latter of 

which has no settled judicial authority.  

 
lifts-the-corporate-veil-and-cancels-allotment-of-land.html [Last accessed December 30, 

2020]. 
79 State of Karnataka v. J. Jayalalitha & Ors., (2017) 6 SCC 263; Arcelormittal India Pvt. 

Ltd. v. Satish Kumar Gupta & Ors., (2019) 2 SCC 1.  
80 See supra Part III.  
81 See supra Part IV.  
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E. CONCLUSION  

Following Gotan Lime, there has been very little, if any, dialogue on ‘public 

interest’ as a ground to pierce the corporate veil in India, despite the lack of 

clarity on its contours in this specific context. Thus, it is hoped that the 

inquiries of this paper using Dworkin’s ‘best view’ interpretative method into 

the scope of ‘public interest’, its meanings, and the proposed situations where 

this ground may potentially be invoked, is of benefit to practitioners and 

academics alike. This would ensure that the law is seen in its ‘best light’, that 

is, the maximal effect is given to the welfare of the Indian public in matters 

concerning public resources or materials. At the same juncture, the ‘Fit’ 

requirement would constrain judicial expansions within the needs of 

distributive justice, thus ensuring that courts do not stray away from the 

basis of this ground.  

In future decisions, even if the Apex Court invokes ‘public interest’ to pierce 

the veil beyond situations contemplated in this paper, it must continue to 

heed ‘distributive justice’ as the principled justification for this ground. 

Distributive justice would broadly entail protecting the State’s prerogative in 

ensuring a just allocation of resources, finances, or public goods – as was the 

case in Gotan Lime where the court undid a corporation’s actions in illegally 

transferring a mining lease (‘public good’). This hope for heeding distributive 

justice is lest the court breach their institutional constraints (‘Fit’), and the 

existing scepticism over the ground’s misuse prove prescient. After all, this 

paper has consistently emphasized that its interrogations of ‘public interest’ 

are but an attempt to provide coherence to the ground in piercing the veil. To 

ensure that the law preserves its integrity, as Dworkin would put it,82 

remains the duty of courts. 

 
269 Supra, 254.  
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VI. 

ARBITRATION AND 

CONCILIATION (AMENDMENT) 

ACT, 2021: A DOUBLE-EDGED 

SWORD. 

Bhumika Khandelwal & Rahul Mahajan 1 

We have witnessed a flurry of amendments in the last few 

years aiming to make the Indian legal regime international 

arbitration-friendly. The most recent one, the Arbitration 

and Conciliation (Amendment) Act, 2021 since its passing, 

has been a serious bone of contention for many. This short 

article, thus, aims at analysing the ordinance and 

highlights its shortcomings. The authors attempt to gauge 

the impact this ordinance is likely to have on the Indian 

arbitration regime, and ultimately give a critical analysis 

of the amended provisions in light of the observations made 

by the Hon’ble Supreme Court in the landmark case of 

Vidya Drolia and Ors v. Durga Trading Corporation. 

Therefore, taking into consideration the concerns raised by 

the experts, this short article strives to give the readers a 

thorough and comprehensive view of the ordinance, and 

help them understand the probable consequences of the 

changes this ordinance brings with it. 

 

CITATION: B. KHANDELWAL & RAHUL MAHAJAN, “Arbitration and Conciliation 

(Amendment) Act 2021: A double edged sword”, (Vol 1, 2021), pp. 

84. 
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The President of India, Mr. Ram Nath Kovind, on 4th November 2020, 

promulgated the Arbitration and Conciliation (Amendment) Ordinance, 2020 

[“2020 Ordinance”] in exercise of the powers conferred by Clause 1 of Article 

123 of the Indian Constitution,1 through which certain provisions of the 

Arbitration and Conciliation Act, 1996 [“Arbitration Act”] have been 

amended for the third time.  

Through this ordinance, a proviso to Section 36(3) of the Arbitration Act has 

been added according to which if the Court is satisfied that a prima facie case 

is made out that the arbitration agreement or the contract which forms the 

basis of the award, or the making of the award itself is tainted by fraud or 

corruption, an unconditional stay shall be granted on the enforcement of that 

arbitral award pending the disposal of the challenge petition to the award 

under Section 34 of the Arbitration Act.2 Going by the explanation provided, 

this proviso applies to all arbitration proceedings, irrespective of whether 

they commenced before or after the commencement of the Arbitration and 

Conciliation (Amendment) Act, 2015.3 

Further, this ordinance also substitutes Section 43J of the Arbitration Act 

which now states that the qualifications, experience, and norms of 

accreditation of arbitrators shall be specified by regulations,4 which are yet 

to be notified. Consequently, the Eighth Schedule of the Arbitration Act which 

earlier dealt with the qualifications and experience of the arbitrators has been 

omitted.5 

It is pertinent to mention herein that this ordinance, after being passed by 

the Parliament of India and receiving the assent of the President on 11th 

March 2021, has now been replaced by the Arbitration and Conciliation 

(Amendment) Act, 2021,6 [“Amendment Act”] without any modifications.   

 
1 India Const. Art. 123, cl. 1. 
2 Arbitration and Conciliation (Amendment) Ordinance, 2020, § 2, No. 14, Ordinance, 2020 

(India). 
3 Id. 
4 Id. at § 3. 
5 Id. at § 4. 
6 Arbitration and Conciliation (Amendment) Act, 2021, No. 3, Acts of Parliament, 2021 

(India). 
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This article thus aims at analysing this Amendment Act and highlighting its 

shortcomings. It dwells into the object and alleged purpose of this 

Amendment Act and tries to look into the legislative history of the amended 

provisions in order to evaluate the improvement made by such amendments, 

if any. The authors attempt to gauge the impact that this Act is likely to have 

on the Indian arbitration regime, and ultimately give a critical analysis of the 

amended provisions in light of the observations made by the Hon’ble Supreme 

Court in its recent landmark judgment in the case of Vidya Drolia and Ors v. 

Durga Trading Corporation.7 

A.  OBJECT AND PURPOSE OF THE AMENDMENT ACT:  

The 2021 Amendment Act is the second amendment to the Indian arbitration 

law in the last two years, and third one in the past five years. It aims at 

achieving two major objectives, namely: 

(i) elucidate as to when a court can grant an unconditional stay on the 

enforcement of an arbitral award, in light of the changes brought by 

the 2015 Amendment Act; and 

(ii) rectify the situation created by the 2019 Amendment Act that imposed 

limitations on who can sit as an arbitrator in an Indian-seated 

arbitration. 

This Amendment Act also resolves a major issue that emanated from the 

Hon’ble Supreme Court’s ruling in the case of Venture Global Engineering 

LLC v. Tech Mahindra Ltd. & Anr. (2017).8 This case pertains to the impact 

of fraud on the enforcement of an arbitral award. The two-judge bench, in this 

case, comprising Justice J. Chelameswar and Justice A.M. Sapre had a 

conflict of opinion because of which this case was further referred to a larger 

bench of the Supreme Court. Justice Chelameswar dwelled into the effects of 

disclosure of new facts that form the basis of an allegation of fraud, thereby 

challenging the validity of an award and held that the non-disclosure of such 

facts itself amounts to fraud. Justice Sapre, on the other hand, was of the 

opinion that the entire arbitral process would be void ab initio if the 

allegations of fraud or corruption are proved by a party since it goes against 

the principle of public policy mentioned under Section 34(b)(ii) of the 

Arbitration Act. Consequently, whether it is reasonable and fair to set aside 

 
7 Vidya Drolia and Ors. v. Durga Trading Corporation, 2020 SCC Online SC 1018. 
8 Venture Global Engineering LLC v. Tech Mahindra Ltd. &Anr., (2018) 1 SCC 656. 
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an arbitral award at the enforcement stage became a pertinent question that 

needed to be answered. This particular Amendment Act has cleared the air 

in this regard by providing for an unconditional stay on the enforcement of 

an arbitral award if a prima facie case is made out that the arbitration 

agreement or contract which is the basis of the award, or the making of the 

award was induced or affected by fraud or corruption. 

However, questions have been raised on the purpose of this Amendment Act 

since it grants the courts a power that already resides in them. The ability of 

a party to seek stay on the enforcement of an arbitral award on the grounds 

of fraud or corruption, existed even before this Amendment Act was passed.9 

Besides, although the preamble of the 2020 Ordinance claims that its purpose 

is to “address the concerns raised by stakeholders”, the fact that the passing 

of this ordinance was neither preceded by any stakeholder consultation, 

public comments, or comprehensive Law Commission reports, nor has 

stemmed from a judicial precedent that went contrary to the legislative intent 

of the Act, adds more fuel to the fire. 

Besides, due to the suspicious timing of passing of the 2020 Ordinance, many 

people believe that there is a veiled motive behind passing the Amendment 

Act. In 2016, in the case of Devas Multimedia Pvt. Ltd. v. Antrix Corporation 

Ltd., the Permanent Court of Arbitration at the Hague ruled against Antrix, 

the commercial arm of the state-run Indian Space and Research Organization 

(ISRO).10 There was a dispute between the parties over the cancellation of a 

contract between them.11 Recently, in November 2020, the U.S. Court had 

directed Antrix to pay a sum of $1.2 billion to Devas Multimedia.12 

Subsequently, Antrix, during the enforcement proceedings before the 

Supreme Court of India, claimed that the contract between the parties was 

finalized ‘fraudulently’.13 This ordinance was allegedly passed a few days 

 
9 The Arbitration and Conciliation (Amendment) Act, 2015, § 19, No. 3, Acts of Parliament, 

2016 (India). 
10 Gaurav Laghate and Maulik Vyas, Antrix-Devas deal: India loses arbitration in 

Hague,THE ECONOMIC TIMES(Jul. 27, 2016, 5:31 AM), 

https://economictimes.indiatimes.com/news/politics-and-nation/antrix-devas-deal-india-

loses-arbitration-in-hague/articleshow/53395539.cms?from=mdr.  
11 Id. 
12 BUSINESS LINE, https://www.thehindubusinessline.com/news/science/how-antrix-lost-

12-b-arbitration-award-to-devas-at-washington-court/article32979230.ece (last visited Jan. 

14, 2021). 
13 Sanya Talwar, Supreme Court Stays International Award Asking ISRO Arm Antrix To Pay 

Compensation To Devas, LIVE LAW. IN (Nov. 5, 2020, 9:19 PM), https://www.livelaw.in/top-
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before the Devas-Antrix hearing was scheduled at the Supreme Court, which 

raises several questions on the very motive behind this Amendment Act. 

Besides this case, there are many other arbitration cases involving huge 

amounts which the government has lost. For instance, NHAI has faced 

several arbitrations claims against it in the last few years.14 This Amendment 

Act, therefore, may be seen as a convenient way out of such cases. 

B.  LEGISLATIVE HISTORY OF THE AMENDED PROVISIONS : 

Before the 2015 Amendment Act was passed, Section 36 provided for an 

automatic stay on the enforcement of an arbitral award until the set-aside 

application filed under Section 34 was disposed of.15 This loophole encouraged 

the parties to indulge in stalling tactics by challenging the arbitral award in 

a bid to delay its enforcement. 

The 2015 Amendment Act sought to rectify this situation. This Amendment 

made it clear that mere filing of a set-aside application does not automatically 

stay the enforcement of an arbitral award.16 On the contrary, after the 2015 

Amendment Act, Section 36(2) of the Arbitration Act required the parties to 

file a separate application to seek stay on the enforcement of an arbitral 

award, and it was in the hands of the court whether to approve or reject such 

an application.17 This position was also reiterated by the Supreme Court in 

its recent judgment in the case of Hindustan Construction Company and Ors. 

v. Union of India and Ors.18 where it distinctly held that by filing a set-aside 

petition under Section 34, there would be no stay on the enforcement of the 

arbitral award. In addition, the 2015 Amendment Act also empowered the 

court to impose certain conditions as it “may deem fit” while granting such 

stay on the enforcement of an award.19    

However, while considering the application for a stay on the enforcement of 

an arbitral award for payment of money, due regard had to be given to the 

 
stories/antrix-devas-supreme-court-stays-us-court-order-confirming-compensation-payable-

to-devas-transfers-cases-to-delhi-hc-165537.  
14  Shreya Nandi, NHAI settles claims worth ₹13,349 crore over 3 years, MINT (Jun. 17, 2020, 

9:58 PM), https://www.livemint.com/industry/infrastructure/nhai-settles-claims-worth-rs-

13-349-crore-in-3-5-years-11592410892656.html.  
15 The Arbitration and Conciliation Act, 1996, § 36, No. 26, Acts of Parliament, 1996 (India). 
16 Supra note 9. 
17 Id. 
18 Hindustan Construction Company and Ors. v. Union of India and Ors., AIR 2020 SC 122. 
19 Supra note 9. 

https://www.livemint.com/industry/infrastructure/nhai-settles-claims-worth-rs-13-349-crore-in-3-5-years-11592410892656.html
https://www.livemint.com/industry/infrastructure/nhai-settles-claims-worth-rs-13-349-crore-in-3-5-years-11592410892656.html
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provisions of the Civil Procedure Code [“CPC”] that deal with the grant of 

stay of a money decree.20 Under CPC, according to Order XLI Rules 1 and 5, 

filing of an appeal does not automatically stay the execution of the judgment. 

A stay is only granted if “sufficient cause” is shown. Conditions under which 

a stay is granted are specified under Rule 5(3), out of which one requirement 

is that the judgment debtor should provide ‘security’ for the judgment 

amount.21 

Indian High Courts have had conflicting opinions on whether these provisions 

of CPC will apply mandatorily to the arbitral award or not, or to be specific, 

whether payment of security is a prerequisite for granting of stay on the 

enforcement of an arbitral award for payment of money. The Hon’ble Supreme 

Court, in 2019, tried to clear the air in this regard while dealing with the case 

of Pam Developments Private Limited v. State of West Bengal22 by clarifying 

that the proviso to Section 36(3) is merely ‘directory’ in nature and not 

mandatory. However, the fact that this observation was made while deciding 

an appeal against the decision of the Calcutta High Court where an 

unconditional stay was granted to the state government on the basis that 

Order XXVII Rule 8-A of the CPC which specifically exempts the Government 

from furnishing security,23 has still left sufficient room for ambiguity and 

uncertainty on the conditions that could be imposed on other applicants 

seeking such a stay on the enforcement on an award. 

Further, the Eighth Schedule was added to the Arbitration Act by the 2019 

Amendment.24 This Schedule specified minimum requirements that had to be 

fulfilled by a person in order to be qualified to sit as an arbitrator in an Indian-

seated arbitration. Amongst many requirements, it provided that for a person 

to be qualified as an arbitrator, he or she has to be an advocate within the 

meaning of the Advocates Act, 1961 having ten years of practice experience 

in India.25 It also required an arbitrator to be “conversant with the 

Constitution of India."26 

 
20 Id. 
21 The Code of Civil Procedure, 1908, Order XLI Rule 5(3), No. 5, Acts of Parliament, 1908.  
22 Pam Developments Private Limited v. State of West Bengal, (2019) 8 SCC 112. 
23 Id, at para 27. 
24 The Arbitration and Conciliation (Amendment) Act, 2019, § 14, No. 33, Acts of Parliament, 

2019 (India). 
25 Id. 
26 Id. 
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This Schedule was subjected to widespread criticism since, when read with 

the Advocates Act, 1961, it practically disqualified foreign lawyers from 

sitting as an arbitrator in Indian-seated Arbitrations. It also excluded 

lawyers having less than 10 years of practice experience in India from sitting 

as arbitrators, even if they were admitted to practice under the Advocates 

Act, 1961. Therefore, it violated party autonomy by restricting the parties’ 

choice of arbitrators.  

C.  IMPACT OF THE AMENDMENT ACT :  

i. A. Fraud and corruption 

Although the new proviso to Section 36(3) explicitly provides for an 

unconditional stay in cases where a prima facie case of fraud or corruption is 

established,27 this Act does not provide a clear definition of the terms “fraud” 

and “corruption”. Even though Section 17 of the Indian Contract Act, 1872 

deals with the definition of “fraud”, many are of the view that such a 

definition may not be of great assistance in understanding the meaning and 

scope of the term “fraud” under the Arbitration Act.28 On the other hand, the 

expression “corruption” has neither been defined in the Indian Contract Act, 

1872, nor in the Arbitration Act.   

Further, it is also unclear what is meant by the “prima facie” test. Challenge 

proceedings are usually summary proceedings in nature which are restricted 

to the examination of the documents that are furnished to the arbitrators. 

However, the allegations of fraud and corruption are a mixed question of law 

and fact, and often involve a lot of complexity, secretivity, and proof by 

circumstantial evidence, which is very difficult to establish on the face of it. 

They usually require detailed arguments and comprehensive examination of 

the evidence, both oral and documentary. Therefore, it is difficult to judge 

fraud and corruption cases without going into the merits of the case. As of 

now, there is no clarity on how to establish a prima facie case of fraud or 

corruption, which leads to more uncertainty and ambiguity, and further 

increases the scope of court’s intervention in the event of challenge to the 

enforcement of awards, which was never intended by the draftsmen. Besides, 

experts are also concerned that if courts start accepting allegations of fraud 

and corruption without any detailed inquiry, it is likely to be misused by the 

 
27 Supra note 6. 
28 Supra note 8, at para 44. 
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award debtors and will encourage them to make more such claims in an 

attempt to delay the enforcement of arbitral awards.  

ii. Retrospective effect 

The amendment to Section 36 of the Arbitration Act is deemed to have been 

inserted from October 23, 2015, i.e., the day the 2015 Amendment Act came 

into force.29 This implies that it applies retrospectively to all arbitration 

proceedings, irrespective of whether they commenced before or after the 2015 

amendments.30 Although the Supreme Court, in the cases of Board of Control 

of Cricket in India v. Kochi Cricket Pvt. Ltd. and Ors.31 and Hindustan 

Construction Company and Ors. v. Union of India and Ors.,32 has already 

clarified that Section 36 is retrospectively applicable to the cases, this 

Amendment Act has now given it statutory recognition by explicitly providing 

for the same. This particular move might incentivize the parties to file a stay 

application in cases where the enforcement proceedings are pending but no 

such stay on the enforcement of the award was sought earlier, which would 

ultimately slow down the wheels of justice. The award creditor will be 

refrained from timely enjoying the fruit of his award. This delay in the 

enforcement of the award will defeat the very purpose of opting for arbitration 

as an alternate dispute resolution mechanism as its users expect speedy and 

conclusive resolution of disputes which will not be possible in such a scenario. 

Whether the court will apply this Amendment Act to all the pending 

proceedings where the said ground was never raised before or deny the plea 

as an afterthought, is a crucial question which is yet to be answered. 

iii. Award for payment of money 

As mentioned earlier, when it comes to arbitral awards for payment of money, 

the law provides for a conditional stay according to the provisions of the 

CPC.33 However, this provision now contradicts with the new proviso to 

Section 36(3) which provides for an unconditional stay on the enforcement of 

award where the arbitration agreement or the making of the award is induced 

by fraud or corruption, irrespective of the nature of the award. Besides, the 

 
29 Supra note 6. 
30 Id. 
31 Board of Control of Cricket in India v. Kochi Cricket Pvt. Ltd. and Ors., (2018) 6 SCC 287. 
32 Supra note 18. 
33 Supra note 9. 
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question of whether or not unconditional stays can be granted in other cases 

remains unanswered. It may create confusion as the interpretation of the new 

proviso may be taken to mean that in cases other than that of fraud or 

corruption, the courts do not have any discretion for the unconditional stay.  

iv. Norms of accreditation of arbitrators   

The Amendment Act also deletes the Eighth Schedule in its entirety. It 

amends Section 43J, according to which now the qualifications, experience, 

and norms for accreditation of arbitrators shall be established by new 

regulations.34 Since Section 43J falls under Part I-A of the Arbitration Act 

which specifically deals with the Arbitration Council of India [“ACI”], with 

the deletion of the Eighth Schedule, the ACI would now be responsible to 

frame these new regulations for the purpose of accreditation of arbitrators. 

While such an amendment is being seen as a welcoming move, only time will 

tell whether these regulations will be framed keeping in mind the principle 

of party autonomy and international best practices, or whether they will also 

impose certain limitations.  

D. CRITICAL ANALYSIS : 

Recently, a three-judge bench of the Hon'ble Supreme Court comprising 

Justice NV Ramana, Justice Sanjiv Khanna, and Justice Krishna Murari, 

while deciding the case of Vidya Drolia and Ors v. Durga Trading 

Corporation35 related to the arbitrability of tenancy disputes, clarified and 

expanded the role of the Court in disposing of an application under Section 8 

and 11 of the Arbitration Act.  

It observed that a court, while dealing with applications filed under Section 8 

and 11, has to undertake a prima facie examination of the arbitration 

agreement in the terms of both, the Indian Contract Act, 1872 as well as the 

Arbitration Act.36 According to the bench, the existence and validity of an 

arbitration agreement is intertwined since an invalid agreement is no 

agreement. An arbitration agreement cannot exist if it is illegal or does not 

fulfil the mandatory legal criteria.37  

 
34 Supra note 4. 
35 Supra note 7. 
36 Id, at para 92. 
37 Id. 
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It is pertinent to note here that the Supreme Court, in the cases Jagdish 

Chander v. Ramesh Chander38 and K. K. Modi v. K. N. Modi,39 has directly 

tackled the question of what constitutes a valid arbitration agreement. 

Besides, the legal criteria that need to be met for the existence of a valid 

arbitration agreement have been clearly enumerated in Section 7 of the 

Arbitration Act. In a nutshell, this Section requires two parties to enter into 

a written contract and agree that any dispute arising between them 

pertaining to the subject matter of the contract will be resolved by referring 

it to a third party, known as the Arbitrator, appointed by both of the parties, 

who would act as a judge and whose decision will be binding upon the parties.  

Accordingly, the Apex Court, in the Vidya Drolia case, has specified the scope 

of examination of the prima facie validity of an arbitration agreement or 

contract, and has restricted it to only four categories, i.e., (i) whether the 

arbitration agreement was in writing?; (ii) whether the arbitration agreement 

was contained in an exchange of letters, telecommunication, etc.?; (iii) 

whether the core contractual ingredients qua the arbitration agreement were 

fulfilled?; and (iv) whether the subject matter of the dispute is arbitrable?40 

This stance taken by the Apex Court now clears the position that a court, 

while dealing with the application under Section 8 and 11, can test the 

‘validity’ of arbitration agreement only when one party claims that the 

arbitration agreement or contract of which arbitration clause is a part is 

prima facie invalid based on the grounds mentioned in the Indian Contract 

Act (of which our emphasis is on ‘fraud and corruption’ mentioned under 

Section 17) or the Arbitration Act. 

The Supreme Court further asserted that at the pre-arbitration stage, the 

Court should refrain from going into the thickets of the case or decide 

debatable questions of facts. If, at the stage of Section 8, it appears that prima 

facie review would be inconclusive or inadequate, the matter should be left 

for final determination by the arbitral tribunal under Section 16 of the 

Arbitration Act selected by consent of the parties.41 According to the well-

known principle of ‘kompetenz kompetenz’, the arbitral tribunal under 

Section 16 is competent to rule on its own jurisdiction including ruling on any 

 
38 Jagdish Chander v. Ramesh Chander, (2007) 5 SCC 719. 
39 K. K. Modi v. K. N. Modi, (1998) 3 SCC 728. 
40 Supra note 7, at para 69. 
41Id, at para 87. 
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objection raised concerning the existence or validity of the arbitration 

agreement. If aggrieved by the decision of the tribunal, the parties have a 

right to challenge the award under Section 34 of the Arbitration Act.  

In this instance, the Apex Court, while taking a pro-arbitration stance, 

adopted the minimalist approach. This approach is based on the well-

recognized principle of minimum judicial intervention in the arbitration 

proceedings and is vividly practiced and followed in the matters of 

international commercial arbitration.  

In light of this landmark judgment, here are some scenarios which reflect 

upon the shortcomings of the working of the new proviso to Section 36(3): 

Scenario 1: If one of the parties, who later becomes the ‘award debtor’ raises 

an objection before a court under Section 8 or 11, or before the tribunal under 

Section 16 that the arbitration agreement or contract in question is invalid 

on the ground of fraud or corruption, and the court or tribunal rejects the 

plea, then it is logically not possible for that party to able to establish a prima 

facie case of fraud and corruption under this new proviso as well. This stance 

has been supported by the Delhi High Court in the case of Steel Authority of 

India v. AMCI Pty Ltd & Anr.42 and VLS Finance Ltd. v. BMS IT Institute 

Pvt. Ltd.43, where it was held that having an award in favour of one-party by 

itself acts as a prima facie case in a stay application. Therefore, in this 

scenario, since according to the court, the party has already failed to establish 

a prima facie case of fraud or corruption, there is little possibility of an 

unconditional stay being granted by the court.  

Furthermore, when, after evaluating the evidence and documents furnished, 

the arbitral tribunal rejects the plea of fraud or corruption under Section 16, 

a motion to set aside the award under Section 34 on the same ground cannot 

be moved since, according to the Supreme Court’s observation in the cases 

Association Builders v. Delhi Development Authority44 and Venture Global 

Engineering LLC and Ors. V. Tech Mahindra Ltd. and Ors.,45 it is against the 

law for a court under Section 34 to sit in appeal and reappreciate the same 

 
42 Steel Authority of India v. AMCI Pty Ltd &Anr., 2011 VII AD (Delhi) 644. 
43 VLS Finance Ltd. v. BMS IT Institute Pvt. Ltd., 2015 SCC Online Del 9292. 
44 Associate Builders v. Delhi Development Authority, (2015) 3 SCC 49. 
45 Supra note 8. 
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evidence. Consequently, a plea seeking an unconditional stay on this ground 

under the new proviso will also not be entertained. 

Moreover, when the Supreme Court or any High Court has already dealt with 

the question of validity of the arbitration agreement under Section 11, then 

according to the law of precedent, a commercial court, while dealing with an 

application under Section 34 to set aside an award, will not have the 

jurisdiction to again look into the validity of the arbitration agreement and 

overrule the ruling given by a superior court.  

Scenario 2: When the validity of the arbitration agreement or contract in 

question is not challenged by any of the parties on the grounds of fraud or 

corruption, neither before a court under Section 8 or 11, nor before the 

arbitral tribunal under Section 16, then the same cannot be put forth by them 

before the court for the first time at the stage of Section 34 as well. The plea 

of fraud is a mixed question of fact and law. Specific pleading with necessary 

particulars with regard to the question of fraud should have been raised 

before the arbitral tribunal in case there were any such objections. However, 

since no such plea was ever raised by the petitioner at any prior stage, 

according to the judgment of Hon’ble Bombay High Court in the case of 

Bharat M. Nagori v. Satish Ashok Sabnis & Anr.,46 the party cannot raise the 

same for the first time before the court under Section 34. Consequently, the 

stay application under Section 36 will also not be sustained.   

Scenario 3: In a case where the award debtor in his pleas under Section 8, 11 

or 16 has claimed the agreement to be valid against the claim of fraud or 

corruption put forth by the award holder, and the court or the tribunal 

subsequently found the arbitration agreement or contract to be valid, in such 

a situation, the award debtor will not be able to make a claim to set aside the 

arbitral award under Section 34 on the same ground of invalidity since earlier 

both at the pre-arbitration stage and during the arbitral proceedings, he 

claimed the arbitration agreement or contract to be valid. Merely because the 

award did not turn out to be in his favour, he cannot change his stance 

according to his convenience as it will be considered as an afterthought. 

Consequently, his application under Section 36 to seek an unconditional stay 

on the enforcement of the award on the ground of fraud and corruption will 

also receive a major setback as the same was never contested by him earlier. 

 
46 Bharat M. Nagori v. Satish Ashok Sabnis & Anr., 2003 (3) Arb. LR 427 (Bom). 
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Thus, it is logically not possible for him to establish a prima facie case of fraud 

and corruption which he himself earlier denied. 

Besides the above-mentioned points, another argument against this new 

proviso is that Section 34(2)(ii) provides for setting aside an arbitral award in 

a case where the arbitration agreement is not valid under the law. 

Accordingly, if the agreement is induced by fraud or corruption, such arbitral 

award is liable to be set aside. However, Section 34(2A) explicitly prevents 

the court from setting aside an award in an international commercial 

arbitration even if it is vitiated by patent illegality on the face of it. Therefore, 

when such an award is not liable to be set aside by the court, an unconditional 

stay on the enforcement of such an award for an illegality based on fraud or 

corruption also would not be granted, which ultimately renders this new 

proviso obsolete in such a scenario.  

E. CONCLUSION: 

Alternate dispute mechanisms like arbitration and mediation play a vital role 

in the growth of the Indian economy and the global perception of ease of doing 

business in India. The main advantage of choosing arbitration as a dispute 

resolution mechanism is the efficient and speedy redressal of issues. As noted 

earlier, the addition of the new proviso to Section 36(3) is bound to adversely 

affect the very motive behind opting for such a mechanism as it encourages 

judicial intervention and delay in enforcement of the arbitral award. One of 

the ways to restrict the misuse of this new proviso is to impose high costs 

against those who make such vicious applications in a bid to delay the 

enforcement of the award and abuse the process of law. All said and done, it 

now remains to be seen what objective principles or tests the Courts will lay 

down in practice for determining a prima facie case of fraud or corruption 

under the proviso. 

The main objective of the Indian government should be to push India towards 

becoming a major hub for International Commercial Arbitration, which will 

require minimal judicial interference and quick disposal of the challenge 

petitions by the courts of law. Although the omission of the Eighth schedule 

is a welcoming step in that direction, this Amendment Act, by mandatorily 

imposing an unconditional stay on awards, defeats the aforesaid objective as 

it presents a new avenue to award debtors to evade the payment of amounts 

that are rightfully due. Therefore, it is the need of the hour that amendments 
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like the addition of this new proviso should be reconsidered as evidently such 

amendments seem to bring more harm than good to the present arbitration 

landscape of the country. 
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Dear Readers,  

It gives me immense pleasure to launch the first issue of the ACLR Journal. What initially 

started as a blog, grew as an organisation and finally is being released as a journal. The 

inception of this venture was by three students of MNLU Mumbai, who wished to run an 

academic platform which is run by students, authored by the students, read by the public 

at large. We strived to distinguish ourselves from the existing platforms on several levels. 

We wished to provide an efficient and comprehensive review which helps the author 

develop his/her research regardless of the publication of the piece. We did not wish to 

discourage potential authors by giving a brief non-constructive review, after wasting a 

considerable time due to administrative impediments. Gradually, with the passage of time 

the submissions and the collaborations encouraged us to move ahead with bigger 

ambitions related to the organisation. We were elated when we found ourselves among 

the ‘Top twenty arbitration law blogs in the world’ within two months of our inception. 

The submissions had increased thereafter, as a result we decided to increase our team 

strength and proceed with a journal. Despite the wrath of the pandemic which put 

everything under the sun into a state of uncertainty, the field of commercial and corporate 

laws evolved considerably in the year 2020-2021. We are fortunate to launch our first 

issue in such a time of turbulence, which brought unprecedented change in the Indian 

regime. We hope that the articles in this issue resonate the same. 

I am indebted to my core team who burned the midnight oil by working as editors for both 

the blog and the journal. I am also thankful to our Advisory Board and Peer Review 

panel, who ensured timely review and guidance despite their busy work-schedule. Lastly, 

we at ACLR are indebted to the authors for their informative and contemporary 

submissions which made this volume a success. I wish and hope that the journal 

contributes to the existing legal scholarship and is helpful to the legal fraternity. 
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Bodhisattwa Majumder 

Editor-in-Chief 
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